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C. SNYDER VS. LEO O'. HART AND HELEN V. j] 

I 

Municipal Court of the District of Columbia! 


HART 


EDGAR 


No. A10026 


1 


Leo J. Hart and Helen V. Hart. plaintiffsI 

i 

vs. j 

Edgar C. Snyder, defendant j 

I 

United States of America, [ 

District of Columbia , ss: j 

Be it remembered that in the Municipal Court of the district of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had. in the above-entitled cause, to wit: I 

7 j 

j 

2 Declaration j 

I 

Filed October 18, 1933 

’ I 

I 

Count One 

i 

The plaintiffs. Leo J. Hart and Helen V. Hart, sue the defendants, 
George A. Lescallett, Florence R. Lescallett, N. E. Rvon Co., Inc., 
and Edgar C. Snyder, for that heretofore, to wit, on the tenth day of 
August 1933 the said defendants, George A. and Florence R. Lescal¬ 
lett, were and now are owners as joint tenants of premises located at 
619 M Street Northeast, of the citv of Washington, District of 
Columbia, the said defendant, N. E. Ryon Co., Inc., was afid is the 
agent of the said owners of said premises for the purposed, among 
others, of keeping said premises rented, of collecting the rents issu¬ 
ing therefrom, of forwarding, after the deduction of any agency 
commission, the said rents to the owners of said premises, and of 
recovering possession of said premises for the owners thereof in the 
event that the tenant or tenants therein residing fail to make pay¬ 
ments of the rental, the said Edgar C. Snyder was and now is the 
United States marshal for the District of Columbia and as such 
charged with the duty, among others, of properly executing writs 
of restitution to the possession of real estate issuing fyom the 
Municipal Court of the District of Columbia. 

And the plaintiffs aver that on the said tenth day of August 1933 
they were in possession of and residing at premises 619 ^j[ Street 
Northeast, and had a large amount of goods, chattels and household 
furniture belonging to them stored upon the said premises; that they 
had theretofore entered into possession and occupancy of saiyl prem¬ 
ises under and by virtue of a certain lease for monthly tenancy by 
and between the said Helen Hart and the said N. E. Rton Co., 

3 Inc., acting as agents for the owners as aforesaid: apd that 
on the said tenth day of August 1933, and at abopt nine 

o’clock in the morning thereof, while the plaintiffs were abseht from 
the said premises, the said George A. Lescallett and the said Florence 
R. Lescallett, acting through their said agent, the said N. E}. Ryon 
Co., Inc., the said N. E. Ryon Co., Inc., acting through its agents, 
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officers, and employees, and the said Edgar C. Snyder, acting through 
his deputies, came to the said premises at G19 M Street Northeast, for 
the purpose of obtaining execution on a writ of restitution thereto¬ 
fore on, to wit, August 8, 1933, lawfully issued from the Municipal 
Court of the District of Columbia pursuant to a judgment for the 
possession of the said premises theretofore rendered by the said 
Municipal Court of the District of Columbia in Landlord and 
Tenant Case Number 549-178, entitled K N. E. Ryon Co., Inc., v. 
Helen Hart ", which said writ commanded the marshal of the United 
States for the District of Columbia, without delay, to cause the said 
plaintiff to have possession of the said premises according to its 
recovery thereof. 

And the plaintiffs further aver that on. to wit, the said tenth 
day of August, and at about nine o'clock in the morning thereof, 
the sidewalk adjacent to the said premises was damp, that the air 
was foggy, and that heavy clouds overhead portended early rain: 
that as the morning progressed the air became laden with misty 
rain, and that at or about the time of the completion of the wrongful 
acts herein complained of, a steady rain commenced to fall. 

4 The plaintiffs further aver that on the said tenth day of 
August 1933 and at about nine o'clock in the morning thereof 

the said defendants, as aforesaid, proceeded to make execution of 
the aforesaid writ of restitution. 

And the said plaintiffs further aver that it then and there became 
and was the duty of the said defendants to execute the writ in a 
manner allowed bv law; and so to execute the writ as not to exceed 
the authority granted by law for such purpose; and so to execute 
the said writ as not to exercise the authority granted by law in an 
unlawful or improper manner: and to use such ordinary and reason¬ 
able care in the execution of said writ as the circumstances required 
for the preservation of the goods, chattels, and furniture of the plain¬ 
tiffs found upon the premises as aforesaid; and so to govern their 
acts under the circumstances as to do no unnecessarv damage or de- 
struction to the goods, chattels, and furniture of the plaintiffs found 
upon the premises as aforesaid; and so to execute the said writ, as 
in removing the goods, chattels, and furniture of the said plaintiffs 
found upon the premises as aforesaid, to remove the said goods, chat¬ 
tels, and furniture in a careful and proper manner, to a convenient, 
safe, and suitable place; but that regardless of their said duties in 
the premises, the said defendants. George A. Lescallett. Florence R. 
Lescallett. N. E. Rvon Co.. Inc., and Edgar C. Snyder, negligentlv. 
carelessly, wilfully, and unlawfully, in executing the said writ, placed 
the said goods, {chattels, and furniture of the said plaintiffs found 
upon the premises as aforesaid, upon the sidewalk in front 

5 of premises G19 M Street Northeast, carelessly and negligently 
and in a manner not allowed by law: that they negligently, 

carelessly, wilfully, and wrongfully exceeded the authority granted 
by law for such purpose, to wit. by the commission of a tortious 
wrong not authorized by law: that they negligently, carelessly, wil¬ 
fully, and wrongfully failed to exercise due and reasonable care for 
the preservation of the goods, chattels, and furniture of the said 
plaintiffs found upon the said premises; that they negligently, care¬ 
lessly, maliciously, and wrongfully caused and permitted the goods. 
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chattels, and furniture of the plaintiffs to be unnecessarily] damaged 
and destroyed in the execution of the writ; and that they negligently, 
carelessly, wilfully, and wrongfully failed to govern thejr acts in 
view of the surrounding circumstances as to do no unnecessary de¬ 
struction to the goods, chattels, and furniture of the said plaintiffs; 
and that they negligently, carelessly, wilfully, and wrongfu|llv failed 
to remove the said furniture to a safe, convenient, and suitable place. 

Whereby and by reason whereof, on the tent!) day of August 1933, 
while the plaintiffs were absent from the said premises, the said 
defendants carelessly, negligently, wilfully, and wrongfully removed 
from tiie said premises the goods, chattels, and furniture of the said 
plaintiffs found therein as aforesaid, in a careless, negligent, and 
wanton manner, and placed them upon the sidewalk at a time when 
the said sidewalk was damp, the air foggy, and when heavy clouds 
overhead portended early rain, and continued so to place tlrimi when 
a mist was falling, and left the said goods, chattels, and furniture 
uncovered in the open air, at a time when it was raining, or when, 
in the exercise of reasonable care, the said defendahts must 

6 have known that the goods, chattels, and furniture would be 
damaged and destroyed by the rain which then and there 

imminently portended. Whereby, as a direct result of the negli¬ 
gent, careless, wilful, malicious, wrongful, and unlawful conduct of 
the defendants herein complained of, the goods, chattels, arid furni¬ 
ture of the plaintiffs were damaged and destroyed in value to the 
extent of nine hundred and eightv-five dollars ($985.(X)), as shown 
by the schedule of loss attached hereto and made part hereof. 

Wherefore the said plaintiffs bring this action and claim from the 
said defendants the sum of nine hundred and eighty-five! dollars 
($985.00), besides costs of this action. 

Count Two 

I 

The plaintiffs. Leo J. Hart and Helen V. Hart, sue the defendants, 
George A. Lescallett. Florence R. Lascallett, N. E. Ryon Co., Inc., 
and Edgar C. Snyder, for that heretofore, to wit, on the tenth day 
of August 1933, the said defendants, George A. and Florence R. 
Lascallett, were and now are owners as joint tenants of premises 
located at G19 M Street Northeast, of the city of Washington, Dis¬ 
trict of Columbia; the said defendant. N. E. Ryon Co.. Inc., was and 
is the agent of the said owners of said premises for the purposes, 
among others, of keeping said premises rented, of collecting the rents 
issuing therefrom, of forwarding, after the deduction of an agency 
commission, the said rents to the owners of said premises, and of 
recovering possession of said premises for the owners thereof]in the 
event that the tenant or tenants therein residing fail to makje pay¬ 
ments of tlie rental: the said Edgar C. Snvder was and now is 

7 the United States marshal for the District of Columbia, and 
as such charged with the duty, among others, of properly 

executing writs of restitution to the possession of real estate issuing 
from the Municipal Court of the District of Columbia. ] 

And the plaintiffs aver that on the said tenth day of August 1933 
they were in possession of and residing at premises 619 M Street 
Northeast, and had a large amount of goods, chatties, and household 
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furniture belonging to them stored upon the said premises; that 
they had theretofore entered into possession and occupancy of said 
premises under and by virtue of a certain lease for monthly tenancy 
by and between the said Helen Hart and the said X. E. Ryon Co., 
Inc., acting as agents for the owners as aforesaid; and that on the 
said tenth day of August 1D&3 and at about nine o’clock in the morn¬ 
ing thereof, while the plaintiffs were absent from the said premises, 
the said George A. Lescallett and the said Florence R. Lescallett, 
acting through their said agent, the said X. E. Ryon Company. Inc., 
the said X. E. Ryon Co., Inc., acting through its agents, officers, 
and employees, arid the said Edgar C. Snyder, acting through his 
deputies, came to the said premises at 619 M Street Xortheast for 
the purpose of obtaining execution on a writ of restitution there¬ 
tofore. on, to wit, August 8. 1933. lawfully issued from the Municipal 
Court of the District of Columbia pursuant to a judgment for the 
possession of the said premises theretofore rendered by the said 
Municipal Court of the District of Columbia in Landlord and 
Tenant Case Number 549—178, entitled ** X. E. Ryon Co., Inc., v. 
Helen Hart ”, which said writ commanded the marshal of the 

8 United States for the District of Columbia, without delay, to 
cause the said plaintiff to have possession of the said premises 

according to its recovery thereof. 

And the plaintiffs further aver that on, to wit, the said tenth 
day of August, and at about nine o’clock in the morning thereof, 
the sidwalk adjacent to the said premises was damp, that the air 
was foggy, and that heavy clouds overhead portended early rain; 
that as the morning progressed the air became laden with a misty 
rain, and that at or about the time of the completion of the wrongful 
acts herein complained of, a steady rain commenced to fall. 

And the plaintiffs further aver that, at the direction of the said 
defendants, •George A. Lescallett and Florence R. Lescallett and 
X. E. Ryon Co., Inc., their agents, officers, and employees, the said 
Edgar C. Snyder, acting through his deputies, entered said premises 
and caused the said defendants George A. Lescallett. Florence R. 
Lescallett, and X. E. Ryon & Co.. Inc., to be restored to possession 
of the said premises. The plaintiffs further aver that all the goods, 
chattels, and furniture of the plaintiffs stored in said premises then 
and there passed into the possession and control of the said defend¬ 
ants and of Edgar C. Snyder as United States marshal in and for 
the District of Columbia. 

And the plaintiffs further aver that it then and there became and 
was the duty of the said defendants to exercise ordinary and reason¬ 
able care to* prevent loss, damage, or destruction of the goods, chat¬ 
tels. and furniture of the plaintiffs thereby coming into their pos¬ 
session and control; and so to exercise their right to possession 

9 of the said premises as not unnecessarily to injure the goods, 
chattels, and furniture of the plaintiffs found in and upon the 

premises; and in removing said goods, chattels, and furniture to 
remove them in a careful and proper manner, to a convenient, safe, 
and suitable place; but that regardless of their duties in the premises, 
the said defendants, George A. Lescallett, Florence R. Lescallett, the 
X. E. Rvon Co., Inc., their agents, servants, and employees, and the 
said Edgar C. Snyder, acting through his deputies, negligently, 
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carelessly, wilfully, and unlawfully failed to exercise ordinary and 
reasonable care to prevent unnecessary loss, destruction, or damage to 
the said goods, chattels, and furniture of the said plaintiffs thus 
coming into their control and possession; that the said defendants 
negligently, carelessly, maliciously, wantonly, wilfully, arid wrong¬ 
fully failed to exercise their right to possession of the said premises 
as not unnecessarily to injure the goods, chattels, and furniture of 
the said plaintiffs found in and upon the premises; and! that the 
defendants negligently, carelessly, wilfully, wantonly, and wrong¬ 
fully failed to remove the said goods, chattels, and furjniture of 
the said plaintiffs as aforesaid in a careful and proper manner, and 
negligently, carelessly, wilfully, wantonly, and wrongfully failed 
to remove the said goods, chattels, and furniture of the iplaintiffs 
to a convenient, safe, and suitable place. ! 

Whereby and by reason whereof, on the tenth day of August 1983, 
while the plaintiffs were absent from the said premises,! the said 
defendants carelesslv, negligently, wilfully, wrongfully rerndved from 
the said premises the goods, chattels, and furniture of the said 

10 plaintiffs found therein as aforesaid, in a careless, Negligent, 
and wanton manner and placed them upon the sidewalk at a 

time when the said sidewalk was damp, the air foggy, and when 
heavy clouds overhead portended early rain, and continued so to place 
them wdien a mist was falling, and left the said goods, chattels, and 
furniture uncovered in the open air at a time when it was ntining or 
when, in the exercise of reasonable care the said defendants must 
have known that the goods, chattels, and furniture would be (hmiaged 
and destroyed by the rain which then and there imminently por¬ 
tended. Whereby, as a direct result of the negligent, carelesj?, wilful, 
malicious, wrongful, and unlawful conduct of the defendants herein 
complained of, the goods, chattels, furniture of the plaintjffs were 
damaged and destroyed in value to the extent of nine hundred and 
eighty-five dollars ($985.00). as shown by the schedule of loss at¬ 
tached hereto and made part hereof. 

Wherefore the said plaintiffs bring this action and claim f]rom the 
said defendants the sum of nine hundred and eighty-five dollars 
($985.00) besides costs of this action. 

| 

Count Three ! 

I 

The plaintiffs, Leo J. Hart and Helen V. Hart, sue the defendants, 
George A. Lescallett, Florence R. Lescallett, N. E. Ryon C|o.. Inc., 
and Edgar C. Snyder, for that heretofore, to wit, on the teijith day 
of August 1933, the said defendants George A. and Florence R. 
Lescallett were and now are owners as joint tenants of premises 
located at G19 M Street Northeast, in the city of Washington, Dis¬ 
trict of Columbia, the said defendant N. E. Ryon Co., Inc., \|as and 
is the agent of the owners of said premises for the purposes,!among 
others, of keeping said premises rented, of collecting the rents (issuing 
therefrom, of forwarding, after the deduction of an (agency 

11 commission, the said rents to the owners of said premises, and 
of recovering possession of said premises for the bwners 

thereof in the event that the tenant or tenants therein residihg fail 
to make payments of the rental, the said Edgar C. Snyder vias and 
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now is the United States marshal for the District of Columbia and 
as such charged with the duty, among others, of properly executing 
writs of restitution to the possession of real estate issuing from the 
Municipal Court of the District of Columbia. 

And the plaintiffs aver that on the said tenth day of August 1933 
they were in possession of and residing at premises 019 M Street 
Northeast, and had a large amount of goods, chattels, and house¬ 
hold furniture belonging to them stored upon the said premises; 
that they had theretofore entered into possession and occupancy of 
said premises under and by virtue of a certain lease for monthly 
tenancy by and between the said Helen Hart and the said N. E. 
Rvon Co.. Inc., acting as agents for the owners as aforesaid; and 
that on the said tenth day of August 1933 and at about nine o'clock 
in the morning thereof, while the plaintiffs were absent from the 
said premises, the said George A. Lescallett and the said Florence R. 
Lescallett. acting through their said agent, the said N. E. Kyon Co., 
Inc., the said X. E. Kyon Co.. Inc., acting through its agents, officers, 
and employees, and the said Edgar C. Snyder, acting through his 
deputies, came to the said premises at 019 M Street Northeast for 
the purpose of obtaining execution on a writ of restitution thereto¬ 
fore on, to wit, August 8, 1933. lawfully issued from the Municipal 
Court of the District of Columbia pursuant to a judgment for the 
possession of the said premises theretofore rendered by the 

12 said Municipal Court of the District of Columbia in Landlord 
and Tenant Case Number f>49-17S entitled “X. E. Kyon Co., 

Inc., v. Helen Hart ”, which said writ commanded the marshal of 
the United States for the District of Columbia, without delay, to 
cause the said plaintiff to have possession of the said premises 
according to its recovery thereof. 

And the plaintiffs further aver that on. to wit. the said tenth day 
of August and at about nine o’clock in the morning thereof, the side¬ 
walk adjacent to the said premises was damp, that the air was foggy, 
and that heavy clouds overhead portended early rain; that as the 
morning progressed the air became laden with a misty rain, and that 
at or about the time of the completion of the wrongful acts herein 
complained of. a steady rain commenced to fall. 

And the plaintiffs further aver that at the direction of the said 
defendants. George A. Lescallett and Florence R. Lescallett. and 
X. E. Rvon Co.. Inc., their agents, officers, and employees, the said 
Edgar C. Snyder, acting through his deputies, entered said premises 
and caused the said defendants, George A. Lescallett. the said Flor¬ 
ence R. Lescallett. and the said X. E. Rvon Co.. Inc., to be restored 
to possession of the said premises. The plaintiffs further aver that 
all the goods, chattels, and furniture of the said plaintiffs stored in 
and about the saiid premises then and there passed into possession and 
control of the said defendants and of Edgar C. Snvder as United 
States marshal for the District of Columbia. 

That it then and thereupon became and was the duty of the said 
defendants to refrain from removing the goods, chattels, and furni¬ 
ture of the said plaintiffs which came into their possession as afore¬ 
said from the premises and from placing the said goods, 

13 chattels, and furniture upon the sidewalk nearby when they 
knew, or in the exercise of reasonable care should have known, 
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that the said goods, chattels, and furniture so placed upojn the side¬ 
walk would be damaged and destroyed by the fog and mist that 
obtained and by the rain which then and there imminently por¬ 
tended; but that regardless of their duty in the premises the said 
defendants negligently, careless, wilfully, wantonly, and Wrongfully 
removed the said goods, chattels, and furniture from the ^aid prem¬ 
ises and placed them upon the sidewalk nearby. ! 

Whereby and by reason whereof, on the tenth day j>f August 
1933, while the plaintiffs were absent from the said premises, the 
said defendants carelessly, negligently, wilfully, wrongfully re¬ 
moved from the said premises the goods, chattels, and fujrniture of 
the said plaintiffs found therein as aforesaid, in a careless, (negligent, 
and wanton manner and placed them upon the sidewalk (at a time 
when the said sidewalk was damp, the air foggy, and when heavy 
clouds overhead portended early rain, and continued sd to place 
them when a mist was falling, and left the said goods, chattels, and 
furniture uncovered in the open air at a time when it was gaining or 
whe/i, in the exercise of reasonable care the said defendants must 
have known that the goods, chattels, and furniture woul<| be dam¬ 
aged and destroyed by the rain which then and there injiminently 
portended. Whereby, as a direct result of the negligent] careless, 
wilful, malicious, wrongful, and unlawful conduct of tig* defend¬ 
ants herein complained of, the goods, chattels, furniturje of the 
plaintiffs were damaged and destroyed in value to the extent of nine 
hundred and eighty-five dollars ($985.00) as shown by thej schedule 
of loss attached hereto and made part hereof. 

14 Wherefore the said plaintiffs bring this action apd claim 
from the said defendants the sum of nine hundred and eighty- 
five dollars ($985.00) besides costs of this action. 

The total amount claimed in this action in nine hundred and 
eighty-five ($985.00) dollars and costs. | 

(Signed) Al. Philip Ka^e, 

Attorney for Plaintiffs. 

Al. Philip Kane, | 

1331 G Street , N. IT., Washington. D. C.. 1 

Attorney for Plaintiffs. \ 

Property of Leo J. Hart and Helen V. Hart 


SCHEDULE OF LOSS 


Upholstered living room suit, including divan, wing chair, and straig! 


chair-a $100. 00 

Upholstered living room suit, including davenport, two chairs, and! 

davenport pad_J 100.00 

Davenport table, mahogany stain_ j 35. 00 

Dinette set. including buffet, table, and four chairs_I G9. 00 

lied room furniture, including bed, dresser, chifforobe, springs, and, 

mattress_j 100. 00 

Five pillows: 2 down and 3 feather_ 12.00 

Ivory enamel crib and mattress-1 14.00 

One double iron Simmons bed (mahogany stain) and mattress _j 15.00 

One single iron Simmons bed (mahogany stain) and mattress_I 15.00 

One mahogany dresser and mirror_ 30.00 

One mahogany dressing table and stool-; 25.00 


05108—54-2 
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One mahogany rocker-- $3. 00 

15 Two upholstered reed chairs: One rocker, one upright- 20.00 

Chaise lounge and upholstered pad and pillow- 25.00 

One electric sewing machiue_ 50. 00 

Two radios: 1 Atwater Kent, 1 Majestic- 20.00 

One enameled kitchen cabinet with sliding table-- .’>0.00 

One porcelain-top kitchen table- 4.00 

Two enameled kitchen chairs_ 3.00 

End table, walnut veneer_ 1.00 

Two rugs_ _ 40.00 

One table lamp and parchment shade--- 7.00 

Two dresser lamps and shades- 2.00 

Three bridge lamps and shades- 3.00 

Two lloor lanfps and shades- 7.00 

Fifteen wall pictures - 7.00 

China dishes and drinking glasses- 3.00 

Electric toaster and electric iron- 3.00 

Clothing as follows: 

Ladies’ dresses___ 70. 00 

Fur coat_ 125.00 

One man’s suit_ 30.00 

One panama hat_ 5.00 

Two overcoats_ 20. 00 

One black straw hat_ 3.00 

One white hat_ 4.00 

One child’s blue coat, three dresses, 2 shirts, and underclothing— 15.00 

Tools as follows: Two ratchet screw drivers, tinner’s snips, two pair 

pliers_ 10. (K) 

One plaster of paris ornamental elephant- 0.00 


Note.—T his schedule represents the amount of damage or destruction and 
not the value of the article. 

16 Demurrer 

Filed November 18, 1933 

Comes now the defendant, Edgar C. Snyder, by his attorney, 
Leo A. Rover, United States attorney in and for the District of 
Columbia, and says that the declaration filed herein, and each and 
every count thereof, is bad in substance. 

(Signed) Leo A. Rover, 

United Staten Attorney , 
(Signed) John J. Wilson, 

1 Asst. United States Attorney* 

Attorneys for Ed (jar C. Snyder. 

Note.— Among the points of law intended to be argued at the 
hearing upon the foregoing demurrer are the following: 

1. That, said i declaration, and each count thereof, fails to state a 
cause of action against this defendant. 

2. That each!count of said declaration, admitting that the writ of 
restitution was lawfully issued, fails to allege any legal duty or 
breach of any legal duty on the part of this defendant. 

3. That the alleged breaches of duty in each count consist of mere 
conclusions of law. 

4. The declaration, aside from conclusions of law, fails to allege 
that the marshal did anything other than to cause the plaintiff therein 
to have possession of the premises in question without delay, as the 
writ of restitution commanded him to do. 
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! 

5. The said declaration fails to allege facts tending to show that 
the marshal did anything other than that which was necessary in 
order to execute the writ of restitution. 

G. The writ of restitution, lawfully issued, as allowed in said 
declaration, affords the marshal complete protection agaihst liability 
for the acts which he is alleged to have done in this instance. 
IT 7. The execution of a writ of restitution contemplates 

removal of the tenant and his property from the prjemises. 

8. In the execution of a writ of restitution, the property of a 
tenant does not come into the possession of the United Sptates mar¬ 
shal, or of the owners or their agents. 

9. That the allegations of said declaration fail to show any illegal 
act of commission or omission on the part of this defendant. 

10. And other reasons appearing on the face of the declaration. 

To An. Philip Kane, Esquire, 

Attorney for Plaintiffs, j 

Li31 G Street AMU; j 

You will please take notice that the foregoing demurifer will be 
for hearing at ten o’clock a. m., Wednesday, November 2|‘2nd, 1933. 

(Signed) Leo A. Hover, i 

United States Attorney, 
(Signed) John J. Wilson, i 


ns 

Snyder. 

aeknowl- 


A ssisfant United States At tori 
Attorneys for Defendant , Edgar C. 

Service of a copy of the foregoing demurrer and notice 
edged this 18th day of November 1933. 

(Signed) Al. Philip Ka|ne 

Attorney for Plaintiffs. 

I 

Demurrer ! 


Filed November IT, 1933 | 

I 

Conies now the defendant. George A. Lescallett, by his (attorney, 
Louis Ottenberg, and says that the declaration filed herein, land each 
count thereof, is bad in substance. j 

(Signed) Louis Ottenberg, j 
Attorney for Defendant , 
George A. Lescallett , Investment Building. 

Note.—A mong the points to be argued on the foregoing demurrer 
are: j 

1. That said declaration, and each count thereof, fails to state a 
cause of action against this defendant. 

IS '2. That each count of said declaration, admitting that the 
writ of restitution was lawfully issued, fails to allege any legal 
duty or breach of any legal duty on the part of this defendant. 

3. That the alleged breaches of duty in each count do not state 

legal duty, but consist of mere conclusions of law. j 

4. That the allegations concerning the alleged cause of damage, 
to wit, taking of plaintiffs’ property from the premises “ at a time 
w’hen the said sidewalk was damp, etc.”, are insufficient in law to 
state a cause of action against this defendant or to be attributable to 
or binding upon this defendant. 
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5. That the allegations of said declaration fail to show any illegal 
act of commission or omission on the part of this defendant. 

G. That the declaration shows on its face the misjoinder of parties 
defendant. 

7. That the first count of said declaration alleges that “said de- 
fendants ” (thereby including this defendant) ‘‘proceeded to make 
execution of said writ of restitution *'. without showing in what man¬ 
ner this defendant could legally execute said writ. 

8. That there'is no sufficient legal or other allegation that in the 
execution of said writ of restitution the possession of plaintiff’s 
furniture passed into the possession of this defendant. 

9. And other reasons appearing on the face of the declaration. 

(Signed) Loris Ottenberg. 

Attorney for Defendant , 
George A. Lesc<dlett. In vestment Pudding. 


19 Al. Philip Kane. Esq., 

1341 G Street .VIE.. 

Attorney for Plaintiffs. 

Sir: Please take notice that the foregoing demurrer will be called 
to the attention of one of the judges of the Municipal Court of the 
District of Columbia on Wednesday, November 2*2. 19:',3. at ten 
o'clock a. m.. or as soon thereafter as counsel can be heard. 


(Signed) I^ons Ottenberg. 

Attorney for Defendant. 
Georye .1. Lescallett , /n vestment Pudding. 

Service of copy acknowledged. 

Nov. 17. 193:3. ‘ 

Al. Philip Kane, 

By M. IT. Lyons. 

Attorney for Plaintiffs. 


Demurrer 


Filed November 17. 1933 

Comes now the defendant, N. E. Rvon Co.. Inc*., bv its attorney, 
Louis Ottenberg. and savs that the declaration filed herein, and each 

ft 

count thereof, is bad in substance. 

(Signed) Loris Ottenberg. 

Attorney for Defendant. 

X. K. Uyon Co.. Inc.. Investment Pudding. 

Note. —Among the points to be argued on the foregoing demurrer 
are: 

1. That said declaration, and each count thereof, fails to state a 
cause of action against this defendant. 

2. That each count of said declaration, admitting that the writ of 
restitution was lawfully issued, fails to allege anv legal duty or 

breach of any legal duty on the part of this defendant. 

20 3. That the alleged breaches of duty in each count do not 

< ft» 

state legal duty, but consist of mere conclusions of law. 

4. That the 'allegations concerning the alleged cause of damage, 
to wit, taking of plaintiffs' property from the premises “at a time 
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when the said sidewalk was damp, etc. 7 ', are insufficient in law to 
state a cause of action against this defendant or to be Attributed to 
or binding upon this defendant. | 

5. That the allegations of said declaration fail to show any illegal 
act of commission or omission on the part of this defendant. 

6. That the declaration shows on its face the misjoinder of parties 

defendant. I 

7. That the first count of said declaration alleges that “ said de¬ 
fendants *' (thereby including this defendant) proceeded to make 
execution of said writ of restitution ”, without showing in what 

manner this defendant could legally execute said writ. 

*■ ^ 

8. That there is no sufficient legal or other allegation that in the 
execution of said writ of restitution the possession of plaintiffs’ 
furniture passed into the possession of this defendant. 

9. And other reasons appearing on the fact of the declaration. 

(Signed) Louis Ottenberg j 

Attorney for Defendant■, 

N. E. Ryon Co., Inc., Investment If wilding. 

I 

Al. Philip Kane. Esq.. 

mi G Street, Nw. % [ 

Attorney for Plaintiffs. j 

Sir: Please take notice that the foregoing demurrer will be called 
to the attention of one of the judges of the Municipal Cdurt of the 
District of Columbia on Wednesday, November 22, 1933, at ten 
o'clock a.m., or as soon thereafter as counsel can be heard. 

21 (Signed) Louis Ottenberg, j 

Attorney for Defendant, 

N. E. Ryon- Co., Inc., Investment Building. 

I 

| 

Service of copy acknowledged. j 

November 17, 1933. j 

(Signed) Al. Philip Kane, | 

ByM. H. Lynn, I 

Attorney for Plaintiff. | 

i 

Minute entry showing demurrer of defendant Snyder over\‘vIed and 
demurrers of defendants George. A. Lescallett and N. E. Ryon Co., 
Incorporated, sustained. ! 

Mins. 70, p. 252, I 

Nov. 23.1933: ! 

Upon consideration of defendants George A. Lescallett 4nd N. E. 
Ryon Co., a corporation, demurrers to plaintiffs’ declaration herein, 
it is ordered that said demurrers be and the same is hereby sustained. 

Further, upon consideration of defendants’ Edgar C. Siiyder de¬ 
murrer to plaintiff’s declaration, it is ordered that said dentiurrer be 
and the same is hereby overruled with leave granted said defendant 
Edgar C. Snyder to plead over in five days. 
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PLEAS OF DEFENDANT SNYDER 

Filed May 11, 1934. 


Plea no. 1: 

Comes now the defendant Edgar C. Snyder, by his attorney, Leslie 
C. Garnett. United States attorney in and for the District of Colum¬ 
bia. and for a plea to the first count of the declaration filed in the 
above-entitled cause, says that he admits the allegations of the first, 
second, and fourth paragraphs of said count, and also admits that 
on August 10, 1933, through his deputies, he executed the writ of 
restitution described therein. He denies all other averments 

22 of fact in said count; and is advised that he is not required 
to answer such allegations of said count as constitute conclu¬ 
sions of law. 

Plea No. 2: 

Comes now the defendant, Edgar C. Snyder, by his attorney. Leslie 
C. Garnett, United States attorney in and for the District of Colum¬ 
bia, and for a plea to the second count of the declaration filed in the 
above-entitled cause, says that he admits the allegations of the first 
and second paragraphs of said count, and also admits that on August 
10. 1933. through his deputies, he executed the writ of restitution 
described therein!. He denies all other averments of fact in said 
count; and is advised that he is not required to answer such allega¬ 
tions of said count as constitute conclusions of law. 

Plea no. 3: 

Comes now the defendant, Edgar C. Snyder, by his attorney,. 
Leslie C. Garnett, United States attorney in and for the district of 
Columbia, and for a plea to the third count of the declaration filed 
in the above-entitled cause, says that he admits the allegations of 
the first and second paragraphs of said count, and also admits that 
on August 10. 1933, through his deputies, he executed the writ of 
restitution described therein. He denies all other averments of 
fact in said count; and is advised that he is not required to answer 
such allegations of said count as constitute conclusions of law. 

(Signed) Leslie C. Garnett, 

United States Attorney. 

(Signed) John J. Wilson, 

Asst. United States Attorney. 

Attorneys for defendant Snyder. 

23 Joinder of issue, note of issue and notice of trial 

Filed May 17, 1934 

Joinder of issue 

The plaintiffs join issue on the first, second, and third pleas filed 
on behalf of the defendant, Edgar C. Snyder, in the above-entitled 
cause. 

! (Signed) Al. Philip Kane. 

Attorney for Plaintiff. 

1331 G Street Air., Washington. 1). C . 
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NOTE OF ISSUE j 

i 

Title: As in caption above. 

Attorney for plaintiff: Al. Philip Kane. 

Attorneys for defendant: Leslie G. Garnett, United Estates atty.; 
John J. Wilson, asst. United States atty. i 

Date of last pleading: I 

NOTICE OF TRIAL j 

To Leslie C. Garnett and John J. Wilson, Attorneys , j 

United States Court House, W as king ton, I). C. 

Take notice that the issues joined in the above-entitled cause have 
been set down for trial on the first available jury day in the said 
Municipal Court after May 22, 1934. ] 

(Signed) Al. Philip K]ane, 

Attorney for Plaintiffs. 

. 

Order of dismissed as to defendants George A. Lescallett and N. E. 

Ryon Co., Incorporated 

Filed June 11, 1934 

I 

Please dismiss the above-entitled cause as defendants peorge A. 
Lescallett and N. E. Ryon Co., Inc. j 

(Signed) Al. Philip Kane, 

Attorney for Plaintiffs. 

24 Minute entries of trial and verdict on June 12, 1$34 

Mins. 82. p. 98: I 

Come now the parties hereto and a jury of seven good alnd lawful 
men of this district, to wit: Harrv Rosenthal, Percv C. Brady, Reid 
K. Painter, Paul E. Schmid, Gerald J. Lawler, Henry H. Rabbes, 
Emerson B. Harlow, it being agreed by the parties hereto I and their 
respective attorneys of record, that this cause be tried by the said 
seven jurors, who are duly sworn to well and truly the matters of 
difference between the plaintiff and defendant herein, and I after the 
plaintiff has submitted his cause in chief, counsel for the defendant 
Edgar C. Snvder, moves the court to direct a verdict in his favor; 
and after argument by counsel, it is ordered that said motion be. and 
the same is hereby, overruled, with leave to the plaintiff to withdraw 
counts two and three from his declaration over the objection and 
exception of the said defendant; and after the cause is given to the 
jury in charge, they upon their oath say they find in favor of the 
plaintiff in the sum of two hundred fifty and no/100 ^$250.00) 
versus the defendant Edgar C. Snvder. 

I 

Motion, in arrest of judgment j 

Filed June 16, 1934 

Comes now the defendant in the above-entitled cause, by pis attor- 
nev, Leslie C. Garnett. United States attornev in and for the Dis- 
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trict of Columbia, and moves this honorable court to arrest the 
judgment in the above-entitled cause for the following reasons: 

1. The writ of restitution affords a complete protection from lia- 
bilitv to the United States marshal. 

2. And for other reasons apparent of record. 

25 (Signed) Leslie C. Garnett, 

i United States Attorney. 

(Signed) John J. Wilson, 

Asst. United States Attorney. 

To: Al. Philii* Kane. Esquire. 

1331 G Street , NW.. Washington, D. C. 

You will please take notice that the foregoing motion in arrest of 
judgment will be for hearing at ten o’clock a. m. Fridav, June 22nd, 
1934. 

(Signed) Leslie C. Garnett, 
i United States Attorney. 

(Signed) John J. Wilson, 

Asst. United States Attorney. 

Minute entry overriding motion in arrest of judgment 

Minutes 82, p. 125: 

June 22, 1924. 

Upon consideration of the motions for a new trial and in arrest 
of judgment tiled herein on June 10, 1934, it is ordered that said 
motion be. and the same are hereby, overruled. Whereupon counsel 
for the defendant, Edgar C. Snyder, advises the court that he may 
wish to apply for a writ of error. 


Minute entry of judgment for plaintiffs on June 23. 193If 


Minutes 82, p. 125: 

Wherefore, it is considered that the plaintiffs recover of the de¬ 
fendant, Edgar Cj Snyder, the sum of two hundred fifty and no/100 
($250.00), with interest from date and costs and have execution 
therefor. 

Supersedeas bond approved and filed 


Docket A-9. p. 26: 

July 12, 1934: 

Supersedeas (with Edgar C. Snyder as principal and Xew Am¬ 
sterdam Casualty Company as surety) with respect to petition for 
writ of error in Court of Appeals filed and approved. 


26 Writ of error 

Filed Juh’ 20, 1934 

United States of America, ss: 

The President of tiie United States, 

To the Honorable James A. Cobb, 

Judge of the Municipal Co'urt of the District of Columbia , 

Greeting: Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said municipal court, 
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before you. between Leo J. Hart and Helen V. Hart, plaintiffs, and 
Edgar C. Snyder, defendant, no. A-1002G, a manifest error hath 
happened, to the great damage of the said defendant, as by his com¬ 
plaint appears. We being willing that error, if any hath been, should 
be duly corrected, and full and speedy justice done to |the parties 
aforesaid in this behalf, do commend you. if judgment! be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the District of Co¬ 
lumbia. together with this writ, so that vou have the slime in the 
said Court of Appeals, at Washington, within *20 days from the 
settling of the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow: that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause further 
to he done therein to correct that error, what of right anti according 
to the laws and customs of the United States should be done. 

Witness the Honorable George E. Martin. Chief Justice of the 

said Court of Appeals, the 20th day of July, in the year ojf our Lord 

one thousand nine hundred and thirtv-four. 

%/ 

[seal] Henry W. Hodges, 

Clerk of the United States Court of Appeals for 

the District of Columbia. 

By Moncure Burke, 

Dr put)/ Ch:rL\ 

Allowed bv: 

B. Lawrence Groner. 

Associate Justice of the Court of Appeals of the District 
of Columbia. \ 

27 In the Municipal Court of the District of Columbia 

No. A-10026 ! 


Leo J. Hart and Helen V. Hart, plaintiffs (defendants in error) 

vs. 

! 

Edgar C. Snyder, defendant (plaintiff in error) 

I 

Bill of exceptions I 

Be it remembered that on June 11. 1934, the issues joiried in the 
above-entitled cause between the parties hereto came on tb be tried 
before Honorable James A. Cobb, a judge of the Municipal Court, 
and a jury; the defendants in error being represented by j\l Philip 
Kane, and the plaintiff in error being represented by Leslie C. Gar¬ 
nett, United States attorney, and John J. Wilson, assistant United 
States attorney, the following proceedings took place: 

Thereupon the defendants in error, in order to maintain fhe issues 
on their part joined, called as a witness in their own behalf one of 
the defendants in error, Mrs. Helen V. Hart, who. being di^ly sworn, 
testified as follows: 
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That in the summer of 1933. she and her husband and their chil¬ 
dren resided at 619 M Street Northeast; that on the first of August 
1933. they were six weeks in arrears for the rent of said premises; 
that she and her children had spent the night before August 10th, 
1933. at the residence of a relative, and were not at home on August 
10th at the time the writ of restitution was executed: that she re¬ 
ceived a telephone call some time after noon, and arrived at the 
premises at half past one in the afternoon, at which time the rain 
was pouring: that she immediately sought out someone to remove her 
$roods from the sidewalk: that some time after two o'clock she suc¬ 
ceeded in procuring the services of some draymen, who completed 
the removal of her furniture from in front of the premises at about 
five o'clock; that it was still raining when her goods were re- 
28 moved, The witness explained the individual items of dam¬ 
age appearing upon the “Schedule of loss v attached to the 
declaration, and described the watersoaked condition of her furni¬ 
ture and furnishings and other damage done by the rain. In one 
or two isolated instances, she also described damages due to break¬ 
age. over the objection of counsel for the plaintiff in error that the 
declaration did not claim that type of damage. Exception was duly 
noted, i he witness also testified that she and some of her relatives 
had attempted to salvage the various articles which had been water- 
soaked. and described their efforts in that direction. 


Upon er<>ss-exainination, 


the witness testified that she knew a 


judgment for possession of the premises had been obtained airainst 
her on July 31. 1933, because of the nonpayment of rent for the 
month of July: and that she had requested the rental agents for 
the owners to grant an extension of time for her to obtain the rent 


money due. and to permit the witness and her family to remain in the 
premises, but that these requests had been refused. 

Henry W\ Bradshaw was called as a witness for the defendants 


in error and. being duly sworn, testified that he lived at 621 M 
Street Northeast: that he was a retired Government emplovee; and 
was at home on August 10, 1933, when deputy marshals executed a 
writ of restitution in respect of the premises 619 M Street: that it 
was cloudy and looked like rain during the morning in question, 
and that he had his dog out early in the morning, and had taken the 
dog indoors at about nine o'clock because anyone could see that it 
was going to rain: that it was misty at about ten o'clock when he 
first noticed that the furniture was being put out: that he asked 
one of the white men in charge, whom he identified as Deputy Mar¬ 
shal Parker, to put the furniture in his cellar: that the man replied 
that he could not do so unless Bradshaw assumed full responsibility 
for it: that he could not assume this responsibility; that it was 
drizzling when some of the furniture was removed; that some of the 
furniture was good, some ordinary, and some expensive. 

Upon cross-examination, this witness testified that about 


29 two-thirds of the eviction was completed before it started to 
drizzle: that the rain started as a drizzle and became heavier, 
and that it finally rained real hard; that it was raining at twelve 
o'clock when he had his luncheon. 
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Mrs. Minnie P. Hahn was called as a witness for thfe defendants 
in error, who. being duly sworn, testified that she resided at G25 M 
Street Northeast; that upon the morning in question it j was cloudy; 
that, as she remembered, the sun did not shine at all that morning; 
that the job of executing the writ of restitution began around ten 
o’clock in the morning; that when over half of the work was com¬ 
pleted. a drizzling rain began to fall: that she starteq to ask the 
marshal to put a cover over the furniture, but did not <jlo so as she 
thought it would be wise to keep out of other people's business; that 
she saw the workmen dump a drawer full of kitchen utensils in the 
seat of a sofa, and that it was raining at that time; tliatj the evicted 
goods included two living-room suites: and that the furniture seemed 
to be of good quality; and that before the deputy marshals were 
through it was raining hard. 

Upon cross-examination this witness testified that s|ie was not 
acquainted with the Harts at the time of their eviction, j 

Mrs. Harriet Halsey was called as a witness for the defendants in 
error, and, being first duly sworn, testified that she lived at 615 M 
Street Northeast, and that she recalled the morning in question; that 
it was cloudy, and anyone could see it was going to raip, and that 
about one-quarter of the eviction had taken place when jit began to 
rain; that at first it rained slowly or lightly; then a “ prjetty hard ” 
rain began to fall, and there was quite a downpour while |ome of the 
goods were being removed; and that these events occurred between 
twelve o'clock noon and two o'clock in the afternoon of the day in 
question. 

Mrs. Ada Minnix was called as a witness on behalf of tjlie defend¬ 
ants in error, and being duly sworn, testified that she was volunteer 
social worker who received information that an eviction was taking 
place at the premises in question; that she arrived there around 
eleven o'clock in the morning, and all the furniture was out, 
30 the eviction being completed; that at that time it was raining 
lightly; and that it had been raining early in the morning. 

Thereupon the defendant in error, Leo J. Hart, testified in his 
own behalf that he was not at the premises at the time of the execu¬ 
tion of the writ of restitution, having left home at six-thirty on the 
morning in question to help his brother do a little steamfitting job. 

Upon cross-examination this witness testified that he knew that a 
judgment for possession of the premises had been obtained on July 
31, 1933, because of the failure to pay rent, but that he did not know 
that a writ of restitution had been issued on this judgment. 

Thereupon the defendants in error offered in evidence the plead¬ 
ings and judgment in the landlord and tenant cause of Nl E. Ryon 
Co., Inc., plaintiff, v*. Helen Hart, defendant, no. 549178, as well as 
the writ of restitution by virtue of which the plaintiff in error re¬ 
stored the premises numbered 619 M Street Northeast to the Ryon 
Company as agent for the owners. These were received inj evidence, 
the writ of restitution being in the following words and figures: 
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31 WRIT OF RESTITUTION 

In the Municipal Court of the District of Columbia 

No. 549178 

X. E. Ryon Co.. Inc., plaintiff 

VS. 

Helen Hart, defendant 

The President of the United States to the Marshal for said District 
of Columbia. Greeting: 

You are hereby commanded, without delay, to cause the plaintiff 
to have possession of premises no. 619 M St. XE. according to 
his recovery thereof in this action. And do you return this writ 
into this court immediately after you have executed it, and within 
ten days (exclusive of Sundays and legal holidays) from the date 
hereof, so indorsed as to show when and how you have executed 
the same. 

Witness, the Honorable George C. Aukam, presiding judge of said 
court, this 8th dav of August. A. D. 1933. 

Blanche Xeff, 

Clerk. 

By G. W. Roberts, 

Assist an t Clerk. 

32 8/10/33. 
Received from U. S. marshal the within-described premises. 

X. E. Ryon. 

B. Jackson. 

In the Municipal Court. District of Columbia 

Xo.- 

-1-plaintiff vs. -defendant 

WRIT OF RESTITUTION 

Washington, D. C.. 8/10. 1933. 

Executed. 

, Edgar C. Snyder, 

U. S. Marshal. 
Bv John R. Parker. 

Deputy. 

33 The defendants in error also offered in evidence two United 
States Government weather reports, one setting forth in table 

form the record for the entire month of August 1933. the other 
reporting specifically the conditions between nine o’clock a. m. and 
two o'clock p. m. on August 10. 1933. The tabular report showed that 
on the date in question the temperature was two degrees lower than 
the normal temperature for that date; that there was but one percent 
of normal sunshine on that date; that there was no precipitation until 
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eight o'clock in the morning, at which time there was a trace too 
small to measure; no further precipitation until one o'clock, at which 
time there was another trace too small to measure, and that it rained 
continuously 91/100 of an inch from two o’clock until! eight o’clock 
p. m. The other report contains the following statement: 

Weather at Washington. D. C.. 9 a. m. to 2 p. nj.. August 10, 
1933. j ' 

Cloudy from 9 a. m. to 2 p. m. | 

Light fog from 9 a. m. to 10 a. m. | 

Rain from 12:35 p. m. to 2 p. in. j 

Amount of rainfall from 12 noon to 1 p. m.. too small to measure. 

Amount of rainfall from 1 p. m. to 2 p. m„ 0.06 inch. | 

Hourly wind velocities ranged from 9 to 12 miles from southeast 
and south.” 

Thereupon the defendants in error rested, 
in error moved for a directed verdict, and 
as to the second and third counts of the declaration, hut overruled 
as to the first count. , 

Thereupon, the plaintiff in error, in order to maintain the issues 
on his part joined, called as a witness, T. R. Parker, who, being duly 
sworn, testified that he was a Deputy United States marshal, having 
been appointed as such July 17, 1933, and that on the day in question 
he was assisting Deputy United States Marshal Moore in the execu¬ 
tion of the writ of restitution involved in this case; that on August 9, 
1933, he received the writ in question, and thereupon mailed a notice 
to Mrs. Hart to the effect that he would proceed the nexjt day at ten 
o’clock a. m. to evict her; that on August 10th, he was notified by the 
rental agent to proceed to evict the defendants in error, and 
34 that he and Deputy Marshal Moore arrived at the premises at 
9:45 a. m.. the da}’ being clear and hot; that th^y found no 
one there, the letter which he had sent on the previous day being 
unopened in the mail box; that a representative of the rental agent 
arrived, unlocked the door and the eviction then began bv the removal 
of the furniture, etc*., to the sidewalk; that at about 11:15 a. m., at 
which time it was still clear and hot, witness departed, leaving 
Deputy Marshal Moore to complete the job; that the sun was shining 
when he left, and continued to shine until one o’clock. 

Upon cross-examination, this witness testified that the United 
State's marshal does not execute writs of restitution as soon as they 
are placed in his hands, but awaits explicit direction^ from the 
judgment plaintiffs in landlord and tenant proceedings |to execute 
the writs; that he saw one of the neighbors leading a dbg on that 
morning, but that ho did not have a conversation witli the man. 
Witness further testified that the ground was not damp ;jt the time 
the eviction started. 

Mrs. Arville L. Ebersole was called as a witness for the plaintiff 
in error, and being duly sworn, testified that she lived ! at 616 M 
Street Northeast, which was across the street from the premises 
occupied by the Harts; that she recalled the incidents on August 10, 
1933. when an eviction took place at 619 M Street Northeast; that 
the eviction consumed about two hours in the forenoon of the day 
in question, and was completed before twelve o’clock noon: and that 
it did not rain during the entire time that the deputy marshals and 


Thereupon the plaintiff 
the motion was sustained 
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their movers were engaged in the eviction, or until after they had 
left. 

Upon cross-examination this witness testified that it was very 
cloudy on the morning in question; that conditions were such that 
one would expect rain: that she did not recall whether it was warm 
or not; that the sun was not shining. 

Mrs. John Babcock was called as a witness for the plaintiff in 
error, and upon being first duly sworn testified that she lived at 629 
M Street Northeast, and recalled the events occurring on August 
10, 1933; that it did not rain during the entire time that the 
35 deputy marshals and their movers were removing the furni¬ 
ture and furnishings from 619 M Street Northeast. 

Upon cross-examination witness testified that she looked outside 
at about nine o’clock; that it looked like rain; that the sidewalk 
was not wet; that she did not see the sun; that she did not look 
out again until one o’clock, at which time the marshals had com¬ 
pleted the eviction; it was raining at this time. 

Martin M. Moore was called as a witness on behalf of the plaintiff 
in error, and, upon being first duly sworn, testified that he was a 
deputy United States marshal; that on the morning of August 10, 
1933, the plaintiff in the landlord and tenant proceeding described 
herein called the marshal’s office and asked that the writ of restitu¬ 
tion against Mrs. Hart be executed: that witness and Deputy Mar¬ 
shal Parker went to the premises, 619 M Street Northeast, where they 
met a representative of the rental agent, who admitted them to the 
premises: that the work of eviction started about 9:45 a. m. and was 
completed about 11: 45 a m.; that the weather was clear and hot, and 
he moved his automobile on two occasions out of the sun: that im¬ 
mediately after completing the work he returned to the marshal's 
office, and that at about one o’clock p. m. he noticed that it had 
commenced to rain. This witness further testified that while the 
work of eviction was going on it did not rain nor did it look like 


ram. 

Upon cross-examination, witness testified that, throughout the 
time the eviction was in progress, children were at play in the dirt 
on the corner lot; that this dirt and lot were dry; that prior to the 
time Deputy Parker left the premises witness obtained a receipt for 
the premises from the employee of the rental agent; that the Harts* 
goods had not then been completely removed: that witness remained 
until the eviction was completed: that Parker turned in the receipt 
to the marshal's office. 

Benjamin L. Jackson was called as a witness on behalf of the 
plaintiff in! error, and upon being first duly sworn testified 
36 that he wasi employed by N. E. Ryon Co., the judgment plain¬ 
tiff in the landlord and tenant proceeding, and the rental 
agent for the owner of the premises, 619 M Street Northeast: that 
about nine o’clock'on the morning of August 10. 1933. he stopped by 
the premises, but finding that no preparations were being made to 
vacate, he directed the marshal to proceed to execute the writ of 
restitution: that on the morning of August 10th the skies were 
practically clear; that there was no indication of rain, and no rain 
was falling when the men started to remove the furniture from the 
house at about ten o’clock a. m.; that no one was at home when 
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they arrived at the premises; that no rain had fallen up to the time 
that the job was completed, which was about 11:30 a. jm.; that he 
returned to the premises at about 4:30 p. m. the same day to see 
if the house was still closed, and he found someone in the premises, 
the furniture not having 1 been removed from in front of the house, 
although it was then raining. 

Thereupon Stephen B. Callahan was called as a witness on behalf 
of the plaintiff in error, and being first duly sworn, testified that he 
was the chief deputy United States marshal for the District of Co¬ 
lumbia. The plaintiff in error tendered to prove by this witness the 
custom in the District of Columbia to execute writs of restitution 
by merely removing the furniture and furnishings from the prem¬ 
ises to the sidewalk adjacent thereto. Counsel for the j defendants 
in error objected to this line of testimony, whereupon the plaintiff in 
error withdrew the witness upon the assurance by the court that it 
would instruct the jury (which he later did) that there was no duty 
on the part of the deputy marshal to accept Bradshaws invitation 
to put the furniture in his basement. j 

Whereupon the plaintiff in error rested. 

Thereupon both parties announced that the case was closed, and 
the plaintiff in error renewed his motion for a directed verdict, which 
motion was overruled and an exception duly noted, the contention of 
plaintiff in error being that the writ of restitution being the command 
of the court afforded him complete protection from liability under 
the circumstances, and that the duty rested upon t!he defend- 
37 ants in error as defaulting tenants overstaying their time in 
the property, to have removed their own chattels pursuant to 
the judgment for possession, entered on July 31, 1933. or at least to 
have been present at the time of the execution of the w|rit, and to 
have taken charge of their property as it was removed from the 
premises. Counsel for the plaintiff in error urged the foregoing as 
being considered a logical extension of the rules announced in the 
case of Williams v. District of Columbia, 22 Appeals D. Q. 471. 

The trial judge submitted the case to the jury on the theory that 
the plaintiff in error, in the execution of the writ of restitution, was 
responsible for the exercise of reasonable care. Exceptions were 
duly taken. Specifically, the court granted the following|two pray¬ 
ers of the defendants in error, the second one thereof having been 
objected to by the plaintiff in error and an exception duly noted. 

plaintiff’s PRAYER NO. 1 


The jury are instructed that the marshal is responsible for the 
conduct of his deputies when they are acting within tlnj scope of 
their office in the same manner and form as though he were personally 
present and directing their activities. 

plaintiff’s prayer no. :j 

The jury are instructed that tile plaintiffs in this case hid a right 
that the marshal in removing their goods from 619 M Stnfet should 
exercise due and reasonable care for their protection, and should the 
jury find that the marshal did not exercise due and reasonable care 
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for the protection of the goods or that he, through negligence, caused 
the goods of the plaintiffs to be unnecessarily damaged they should 
return a verdict for the plaintiffs for such amount as they" find the 
plaintiffs were damaged through the said negligent, careless conduct 
of the marshal. 

The court granted the following four prayers of the plaintiff in 
error: 

defendant's prayer no. 2 

The jury are instructed that it is the duty of the United 
38 States marshal, or his deputies, armed with a writ of restitu¬ 
tion to remove whatever property may be in the house, doing 
as little damage as possible, no more than is necessary to effect the 
purpose, and which would be the natural consequence of a hasty 
removal. 

defendants prayer no. g 

The jury are instructed that the writ of restitution in this case 
commanded the United States marshal for the District of Columbia, 
without delay, to cause the agent for the landlord or owner to have 
possession of the premises No. 619 M Street Northeast; and it fur¬ 
ther commanded the marshal to return the writ of restitution to the 
court immediately after he had executed it, and within ten days 
(exclusive of Sundays and legal holidays) from August 8th. 1933 
(the date of the writ), so endorsed as to show when and how he had 
executed the same. 


defendant's prayer no. 7 

The jury are instructed that it is the duty of the United States 
marshal, in executing a writ of restitution, to remove the goods and 
property of the tenant from the premises, onto the sidewalk adjacent 
thereto, and to leave said property there; and in this connection you 
are instructed, as a matter of law, that in the execution of a writ of 
restitution the I nited States marshal does not take legal possession 
of the property of the tenant found in the premises, such as he would 
take in the execution of a writ of attachment, but merely causes said 
property to be physically removed from the premises so that the 
possession of such premises may be given to the landlord or owner, 
or his agent. 

defendant's prayer no. » 


The jury are instructed that it is the plain duty of a tenant, at the 
end of his tenancy, terminated by expiration of time or nonpayment 
of rent, to vacate the premises and restore possession to the land¬ 
lord: and by failing to do so, lie invites the action that the law will 
employ to compel obedience to its process requiring the restoration 
of possession to the landlord or owner. 

The court denied the following four prayers, and exceptions 
39 were dulv taken. 
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DEFENDANT S PRAYER NO. 1 


The jury are instructed to return a verdict for the defendant. 


defendant’s prayer no. 4 


The jury are instructed that a writ of restitution, fair jand regular 
on its face, issued by a court having jurisdiction of j the subject 
matter of the action, constitutes a valid protection to the officer 
who executes it. i 


defendant s prayer no. 

l 

i 

The jury are instructed that the United States marshal for the 
District of Columbia is an officer of this court, bound by jaw to obe} r 
its mandates and execute writs issued by this court and placed in his 
hands, and it was his duty in this instance to execute the writ of 
restitution in question by restoring possession of the premises No. 619 
M Street Northeast to the landlord or owner, or his agent.! 

defendant’s prayer no. 10 | 

The jury are instructed that the United States marshal, in remov- 
ing, through his deputies, goods under a writ of restitution, in land¬ 
lord and tenant proceedings, is in no way responsible for damage 
occurring to the goods after their removal from the premises. 

Whereupon the court instructed the jury. 

Exception was also duly taken to that part of the court’js charge to 
the jury wherein he stated that the United States marshal could 
not, with impunity, execute a writ of restitution negligently: that 
if it was raining at the time of the execution of such a writ, the 
marshal would be liable as a matter of law; and that if reasonable 
individuals felt that it would rain at the time the marshal undertook 
to execute such a writ, lie would be guilty of negligence in doing so. 

The jury retired and returned a verdict for the defendants in error 
for two hundred and fifty dollars ($250.00). | 

The foregoing is the substance of all the testimony bea'ring upon 
the exceptions herein reserved on behalf of the plaintiff in 
error. 

40 And thereupon, and after all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered upon the 
minutes of the court, and because the matters and things herein¬ 
before recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered so that the 
plaintiff in error may have his case reviewed on appeal, tlij? plaintiff 
in error, by his attorneys, moves the court to sign and seal this, his 
bill of exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed ahd sealed, 
which motion is granted by the court; and thereupon the plaintiff in 
error tenders this, his bill of exceptions, and requests thet court to 
sign and seal the same, which is accordingly done, now for-(then, this 
24th day of September, 1934. | 

James A. Cobb, Jmtl-ce. 
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41 Assignment of errors 

Filed September 24. 1934 

Comes now the plaintiff in error, and assigns the following errors 
on the part of the trial court: 

1. The court erred in overruling plaintiff in error’s demurrer to 
the declaration filed herein. 

2. The court erred in sustaining the demurrer of plaintiff in error’s 
codefendants to the declaration tiled herein, and in not, at the same 
time, sustaining plaintiff in error’s demurrer. 

3. The court erred in admitting evidence of damage due to break¬ 
age. 

4. The court erred in overruling his motion for a directed verdict 
at the end of the whole case. 

5. The court erred in ruling that the plaintiff in error, in the 
execution of the writ of restitution under the circumstances herein 
involved, was responsible for the exercise of reasonable care. 

6. The court erred in overruling the contention of plaintiff in 
error that the writ of execution afforded him complete protection 
under the circumstances herein involved. 

7. The court erred in granting defendants in error’s prayer no. 3. 

8. The court erred in denying plaintiff in error’s prayer no. 1. 

9. The court erred in denying plaintiff in error’s prayer no. 4. 

10. The court erred in denying plaintiff in error’s prayer no. 5. 

11. The court erred in denying plaintiff in error’s prayer no. 10. 

12. The court erred in submitting the case to the jury upon the 
theory that plaintiff in error was responsible for reasonable care. 

13. And for other errors apparent of record. 

42 Minute entry of order of court extending time within which 

to fie record in Court of Appeals 

Minutes 82, p. 449, 

October 13. 1934: 

Upon motion of defendant and with the consent of the plaintiffs it 
is ordered that the time within which to prepare the record in the 
above-entitled cause be and the same is hereby extended to and in¬ 
cluding Noveml>er 8. 1934. 

Designation of reced'd 
Filed Julv 30, 1934 

Now comes Edgar C. Snyder, the plaintiff in error in the above- 
entitled cause, and designates the parts of the record which he desires 
to have included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on appeal, 
namelv: 

1. Declaration. 

2. Demurrer of defendant Edgar C. Snyder. 

3. Demurrer of defendant George A. Lescallett. 

4. Demurrer of defendant N. E. Rvon Co., Inc. 
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l 

! 

5. Memo: Minute entry showing demurrer of defendant Snyder 

overruled and demurrers of defendants George A. Lcfscallett and 
X. E. Ryon Co., Inc., sustained. ' 

6. Pleas of the defendant Snyder. j 

7. Joinder of issue, note of issue, and notice of trial. 

8. Order of dismissal as to defendants George A. L^scallett and 

N. E. Ryon Co., Inc. | 

9. Memo: Minute entries of trial and verdict on Jun^ 12, 1934. 

10. Motion in arrest of judgment. 

11. Memo: Minute entry overruling motion in arrest ojf judgment. 

12. Memo: Minute entrv of judgment for plaintiffs on June 22, 
1934. 

43 13. Memo: Supersedeas bond approved and filed. 

14. Writ of error received July 20, 1934. j 

15. Bill of exceptions. i 

17. This designation of record. I 

18. Minute entry of defendants' motion to extend time to file 
record to and including November 8, 1934. 

(Signed) Leslie C. Garnett^ 

United States Attorney , 
(Signed) John J. Wilson, 

Asst. United States Attorney , 
Attorneys for Defendant. 

Service of a copy of the foregoing designation of recoild acknowl¬ 
edged this 27th day of July 1934. 

(Signed) Al. Philip K|ane, 

Attorney for Plaintiffs. 

I 

44 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I. Blanche Neff, clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered j from 1 to 
44. both inclusive, to be a true and correct transcript of (he record, 
according to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause at law. No. A-10.026, wherein Leo J. 
Hart et al. are plaintiffs and Edgar C. Snyder is defendant, as the 
same that remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, this 25th day of 
October 1934. [ 

[seal] Blanche Neff, Clerk. 

(Endorsed on cover:) In error to the Municipal Court. No. 6346. 
Edgar C. Snyder, plaintiff in error, vs. Leo J. Hart and! Helen V. 
Hart. United States Court of Appeals for the District of Columbia. 
Filed Oct. 25, 1934. Henry W. Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 


October Term, 1934 


No. 6346 j 

« 

Edgar C. Snyder, plaintiff in error 

v. 

Leo J. Hart and Helen V. Hart, defendant^ in 

error ! 


BRIEF FOR PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 

I 

This case is before this court upon a writ of erlror 
to the Municipal Court to review a judgment of that 
court entered June 22,1924, in favor of the defend¬ 
ants in error and against the plaintiff in error, for 
$250.00 (R. 14), upon the verdict of a jury (R. 13). 

The defendants in error (husband and wife) fijed 
their declaration in three counts to recover the sjun 
of $985.00 against the four defendants named 
therein for an allegedly unlawful eviction of them 
from the premises 619 M Street Northeast, tljiis 
city, on August 10, 1933 (R. 1-8). The defend¬ 
ants were the owners of the premises (George A. 

(i) 1 


111CS0— 
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Lescallett and Florence R. Lescallett), the real 
estate agent (N. E. Ryon Co., Inc.) for the owners, 
who instituted the landlord and tenant proceed¬ 
ing against the tenants, and the plaintiff in error, 
the then United States Marshal for the District of 
Columbia (Edgar C. Snyder), whose deputies ex¬ 
ecuted the writ of restitution hereinafter more 
fully discussed. 


Mrs. Lescallett was not served with process. The 
remaining defendants tiled separate demurrers to 
the declaration (R. 8-11), and the lower Court 
(Judge Mattingly) sustained the demurrers of Les¬ 
callett and the Ryon Company, and overruled that 
of the plaintiff in error (R. 11). i Thereafter, 
counsel for defendants in error dismissed the cause 
as to Lescallett and the Ryon Company (R. 13). 
Issue was joined upon pleas tiled by the plaintiff 
in error to the declaration (R. 12). 

The trial developed the following: On July 31, 
1933, the Ryon Company obtained a judgment in 
the Municipal Court against the defendant in error, 
Helen Hart, for possession of the premises in ques¬ 
tion because of the nonpayment of rent for the 
month of July 1933 (R. 16,17). On August 8,1933, 
the agent caused a writ of restitution to be issued in 
the form appearing on Page 18 of the Record, 
which writ was received by the United States 
Marshal’s office on the following day. Thereupon, 
the Marshal’s office mailed a notice to Mrs. Hart 
to the effect that steps would be taken to evict her 





the next clay at ten o'clock A. M. On August 10, 
1933, the rental agent directed the Deputy Marshal 
to proceed with the eviction; and two deputies ar¬ 
rived at the premises at about 9:45 A. M., Where 

I 

thev were met bv an emplovee of the RvoniCom- 

panv and some moving-men. Neither of the de- 

i 

fendants in error, nor anyone else, was at hojme at 
the time. The notice from the Marshal’s office was 
in the mail box unopened. The Ryon Company 
agent unlocked the door to the premises, anjd the 
process of eviction began by the removal ojf the 
furniture, furnishings, and other effects foujid in 
the house to the public sidewalk in front of the 
premises. The eviction took about two hours 
(R. 19, 20). | 

With several negligible exceptions, the damages 
suffered by the defendants in error occurred When 
their furniture and other property was rained Upon 

i 

after being removed from the premises. A great 
•diversity occurred in the testimony of the vaifious 

i 

witnesses as to the exact weather condition^ on 
August 10, 1933. Three witnesses for the defend¬ 
ants in error (R. 16-17), and two for the plaiiitiff 
in error (R. 20) testified that it was cloudy and 
looked like rain on the morning in question. jThe 
two deputy marshals testified that the sun was sinn¬ 
ing during the entire time that they were executing 
the writ and for some time afterwards (R. 19-£0), 
and the employee of the rental agent said that the 
skies were clear and that there was no indication 
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of rain (R. 20). As to when it started to rain, the 
evidence of the witnesses varied from testimonv 
that it did not begin until after the eviction had 
been completed and the deputies had left (R. 
19-20), to testimony that when the proceedings 
were first observed, the air was misty (R. 16) and 
the rain graduallv increased from then on. No evi- 
deuce was adduced that there was any precipitation 
at the time the eviction began, <>r for some period 
of time thereafter. 


Two weather records were received in evidence 


showing, in substance, that there was only one per¬ 
cent of normal sunshine on that date: that there 
was no rain between eight o'clock in the morning 
and thirtv-five minutes after noon; that it was 
cloudv from nine A. M. to two P. M.: and that there 
was a light fog from nine A. M. to ten A. M. (R. 
18-19). 

On the first of August 1933, the defendants in 


error were six weeks in arrears for the rent of the 


premises in question, and both of them knew that 
judgment for possession of the premises had been 
obtained on July 31, 1933. A request for an ex¬ 
tension of time had been refused the defendants 
in error by the rental agent (R. 16-17). 


Plaintiff in error moved for a directed verdict 


at the conclusion of the plaintiffs’ case, whereupon 
the second and third counts were withdrawn from 
the jury (R. 19). 
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TWO QUESTIONS PRESENTED 


The plaintiff in error assigned thirteen (errors 
as having been committed by the lower (Court 
(R. 24). These assignments really raise only two 
questions, namely: i 

1. Whether the first count of the declaration 
states a cause of action against the plaintiff in 

i 

error; and 

i 

2. Whether the writ of restitution, conceded to 

i 

have been regularly and dulv issued, afforded the 
United States Marshal full protection, under the 
circumstances of this case, against liability tjo the 

• V—^ %/ | 

defendants in error. | 

It is felt that both questions may be discjissed 
in a single argument. | 

ARGUMENT 

I 

This is a very important case from the poipt of 
view of the office of the United States Marshal for 
the District of Columbia. A writ of restitution, 
issued by the Municipal Court, commands the .jlar- 
shal, without delay, to cause the landlord on his 
agent to have possession of his premises within) ten 
days (exclusive of Sundays and legal holidays), 
from its date. Up to the time of the judgment 
herein, the Marshal exacted no indemnity from 

i 

plaintiffs in landlord and tenant proceedings! in 
respect of the execution by him of a writ of resti¬ 
tution, such as was and is the practice here concern¬ 
ing writs of fieri facias, attachment, replevin, and 
the like. If he is liable in damages under the cir- 











cumstances of tliis case, then lie, as an officer of the 
courts of the District hound to obey and execute 
without question every lawful writ and mandate 
thereof, must take such steps as are available to 
protect himself from personal liability. This will 
only result! in added expense to landlords in re¬ 
covering possession of their premises improperly 
detained from them by defaulting tenants. There 
is no alternative, unless the Marshal can become 
an ever-aceurate weather prophet, and this, of 
course, is not possible. 

The Court is respectfully requested to bear in 
mind that, except for one or two isolated instances 
of damage due to breakage which, we submit, were 
not even admissible under the declaration, the 


damages sued for and suffered bv the defendants 
in error occurred as a result of rain soaking or 
wetting the goods and chattels after their removal 
from the premises (R. lb). In other words, if the 
plaintiff in error did anything improper in this 
case, it must have been because he executed the 
writ under the existing weather conditions. 

<7 

The following quotation from the first count of 
the declaration (R. 3). summarizes the facts of 
the alleged!cause of action contained therein, but 
describes the weather conditions more favorably 


to the defendants in error than the most favorable 
aspect of the conflicting testimony could do: 


* * * the said defendants * * * re¬ 

moved from the said premises the goods, 
chattels, and furniture of the said plaintiffs 
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found therein as aforesaid, * * *| and 

placed them upon the sidewalk at aj time 
when the said sidewalk was damp, the air 
foggy, and when heavy clouds overhead 
portended early rain, and continued ^o to 
place them when a mist was falling^ and 
left the said goods, chattels, and furniture 
uncovered in the open air, at a time wljen it, 
was raining, or when, in the exercise of rea¬ 
sonable care, the said defendants must have 
known that the goods, chattels, and furni¬ 
ture would be damaged and destroyed by the 
rain which then and there imminently 
portended. 

The trial judge took the view, which evidently 
was also the view of the judge who overruled plain¬ 
tiff in error's demurrer, that the Marshal, ill the 
execution of a writ of restitution, is responsible 
for the exercise of reasonable care as to existing 
and prospective weather conditions. We disagreed 
with this, and exceptions, where required, fvere 
duly taken (R. 22, 23). j 

Plaintiff* in error's position, both as to his| de¬ 
murrer and as to his motion for a directed verdict 
and other requests for rulings at the end of the 
whole ease, is considered to be a logical extension 
of the rule announced by this Court in the casj^ of 
Williams v. District of Columbia, 22 App. D| C. 
471. Briefly stated, this contention is that the writ 
of restitution being the command of the Court, af¬ 
forded him complete protection from liability jun- 
der the circumstances, and that the duty rented 
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upon the defendants in error as defaulting tenants 
overstaying their time in the property, to have re¬ 
moved their own chattels pursuant to the judgment 
for possession, entered on July 31, 1933, or at least 
to have been present at the time of the execution 
of the writ, and to have taken charge of their prop¬ 
erty as it was removed from the premises. 

In the case of Williams v. District of Columbia, 
supra, a Deputy Marshal was prosecuted for violat¬ 
ing a police regulation providing that no person, 
without permit, should place any obstruction to 
travel upon the sidewalks. The facts were that the 
Deputy Marshal, in executing a writ of restitution, 
removed some household goods of a tenant from 
the premises and placed them on the sidewalk in 
front thereof, causing an obstruction of the space 
occupied by the furniture. The goods remained 
there about three days, when the police took charge 
of them and arrested the defendant. His convic¬ 
tion was reversed by this Court in an opinion in 
which the following is stated: 


It is conceded that the plaintiff in error 
was in the performance of his duty when he 
removed the goods in question from the 
premises for which restitution had been ad¬ 
judged and deposited them in an orderly 
and proper manner on the sidewalk. It is 


necessary and proper so to deposit goods in 
their removal to or from residences or places 
of business (Page 474). 

The deputy marshal had completed his 
duty and fullv executed his writ when he 



had removed the goods from the premises to 
the sidewalk. He had no warrant ojf law 
to remove the goods and take them away to 
a warehouse or anywhere else. After the 
removal he had no right to take those goods 
into his possession for any purpose. Il| may 
be that in proper cases the dictate of hu¬ 
manity would require that a reasonable 
charge and control should be assumed by 
someone over goods in such condition ^o as 
to provide against wanton loss or destruc¬ 
tion; but no such case is presented here.) We 
have only the case where the officer of the 
law has fully performed his duty, andj full 
control of the goods which he has remloved 
has become reinvested in their owner, j The 
owner of the goods might have voluntarily 

obeved the command of the writ of resltitu- 
* 

tion, and voluntarily himself placed! his 
goods upon the sidewalk. This he faile|d or 
refused to do, and the deputy marshal J was 
compelled to do it for him. But the control 
of the deputy marshal over the goods] ex¬ 
tended no farther than was necessary I for 
the execution of his writ; and that was ex¬ 
pended as soon as he deposited the good|s in 
proper manner upon the sidewalk. There 
is no provision of law that authorize^ or 
requires him, under such a writ of restitu¬ 
tion. further in anv manner to retain I the 

*' I 

possession or control (Page 475). j 

This Court further said that, so far as the reciord 
before it showed, the offense was that of the owner 

i 

of the goods, not that of the Deputy ^Marshal. | 
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Ill Spruill v. O'Toole and Snyder, 63 W. L. R. 28, 
decided bv this Court on December 3, 1934, it was 
stated in substance that the United States Marshal 


cannot be called to account bv a civil suit for his 

m/ 

official actions while engaged in the proper and 
regular execution of a writ of restitution issued by 
a court having jurisdiction. 

The question therefore exists as to what is the 
proper and regular executioin of a writ of restitu¬ 
tion. Oenerally, the problem has arisen in the 
States, where a sheriff has so carelessly handled 
the property of a tenant as to break it. The rule 

in this connection mav be found in the case of 

* 

Johnson v. Xefson, 146 Wash. 500, 263 Pac. 949, 
56 A. L. R. 1035, in which the Court held, in effect, 
that a sheriff who, acting under a writ of restitu- 
tution fair on its face, damages the goods of the 
tenant while executing the eviction process, is not 
liable therefor in the absence of negligence. To 
the same effect, see State ex rel. Carroll v. Devitt, 
107 Mo. 573, 28 A. S. R. 440, 17 S. W. 900, wherein 
the Court held that a writ of restitution, fair and 
regular on its face, issued by a court having juris¬ 


diction of the subject matter of the action, consti¬ 
tutes a valid protection to the officer who executes 
it, but that an officer who, in executing a writ of 
possession, handles property so carelessly and 
roughly as to injure and break it, becomes a tres¬ 
passer ab initio, and will not be protected by his 
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writ, notwithstanding it is fair and regular jni its 
face. See, also, Miller v. White, 80 Ill. 580, 584; 
and the note in 56 A. L. R. 1039. 

It seems that in the typical State case of thd kind 
cited above, the damage involved injury to chattels 
due to breakage. It must be assumed that tlia^: sort 
of injury is not involved in the case at bar dcom¬ 
pare Miller v. White, supra), and that the dajnage 
was due to rain coming in contact with the chattels 
after being removed. The plaintiff in error 
grounds his contention upon that distinction] In 
other words, it is submitted that there is a real and 
substantial difference, inherent in the very nature 
of a writ of restitution, between damage due to the 
conduct of the Marshal in the actual handling o|f the 

i 

tenant’s furniture, and that which is solely due to 
the elements after leaving the premises. The writ 
requires the removal of the chattels from the house. 
That is exactly what the Marshal did, and nothing 
more. What occurred afterwards was not thd act 
of the Marshal or his deputies. Of course, the Mar¬ 
shal or his deputies could not break up a tenant's 
property with impunity, but on the other hand, he 
should not be liable for doing only what the jvrit 
of restitution required. Damage resulting fromj the 
action of the elements thereafter should, we subjnit, 
be attributable to the failure of the tenant properly 
to protect his own chattels. In the casej of 
Przybylski v. Remus, 207 Ill. App. 106, there lap- 
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pears, among others, the following abstract of the 
Court’s decision: 

The officer removing goods under a writ of 
restitution, in forcible entry and detainer 
proceedings, is in no way responsible for 
damage occurring to the goods after their 
removal from the premises. 

The Marshal was caught between the mandate 
of the Court and the request of the rental agent, 
that he evict the tenant without delay, on the one 
hand, and the weather conditions, on the other. 
W hile it may have looked like rain on the morning 
of August 10, 1933, it may be noted, should it be 
material, that it was not raining at the time that 
the eviction process began. Under the Williams 
rase, supra, the only place to which the chattels 
could be removed from the premises by the Dep¬ 
uty Marshal was the adjoining sidewalk. They 
could not be sent bv him to a warehouse. lie had 
in his hand an order, in effect, to take them out 
of the house {Lee Chuck v. Quon TUo Chong Co., 
81 Calif. 222, 22 Pac. 594). He obeyed the order. 

Any ride which would make the execution of 
writs of restitution dependent upon absolutely 
favorable , weather conditions, or which would 
place the Marshal’s liability at the risk thereof, 
would only lead to absurd consequences. For in¬ 
stance, assume that it might rain or snow everv 
day during the entire life of a writ of restitution 
(ten days, exclusive of Sundays and legal holi¬ 
days). Must the landlord, already long deprived 
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of his own property, wait and get an alias Writ 
on a clear day? Do not people 44 move” on rainy 
days as well as on clear ones? Suppose that the 

i 

sun was shining when the Marshal began execut¬ 
ing a writ of restitution, but it started to rain! af¬ 
ter the job was half completed. Is it his duty to 
return the chattels to the house? And again, Sup¬ 
pose that it had been raining for some time jbut 
had stopped, and the Marshal began the eviction 


only to encounter a severe shower shortly there¬ 
after. Must he replace the goods in the premisjes? 
Or, to take the instant case, where rain threatened 
but did not actually occur at the beginning of jthe 
eviction. Was it the Marshal’s duty to put the 


furniture of the defendants in error back in the 


house and begin all over again on another ddy? 
To make the liability of the United States Mar¬ 
shal dependent upon the uncertain weather condi¬ 
tions in the middle of a Washington summer j is 
certainly to place a high premium upon the hold¬ 
ing of that office in the District of Columbia; add 
consequently, to repose in a jury the determina¬ 
tion of what is reasonable or unreasonable proce¬ 
dure in the execution of a writ of restitution, 
where the condition of the weather is used as the 
measuring rod, surely puts official conduct in cai*- 
rving* out the Court’s mandates at a distinct dis- 
advantage. j 

Is not the rule which the plaintiff in error urg(fs 
herein both reasonable and logical? After July 31, 
1933, the date of the judgment for possession, tlije 
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defendants in error remained in the premises at 
their own risk, which included the possibility that 
at anv moment the Marshal might arrive with a 
writ to evict them. They should have moved volun- 
tarilv. Failing to have done this, they should have 
been constantly present so that when the “inevi¬ 
table’“ occurred, they could protect their own prop¬ 
erty, not against affirmative acts of breakage on 
the part of the Deputy Marshals, but against the 
action of the elements. Their absence is one of the 
grounds urged against the plaintiff in error. This 
voluntarily happened, the husband being at work 
and the wife visiting relatives. It was at least 
their dutv, or that of one of them, we submit, to 
have been present and taken charge of their prop¬ 
erty as it was being removed from the premises. If 
this had been done, they could have given it the 


same protection that they are now condemning the 
Marshal for not having done. Insofar as the Mar¬ 
shal is concerned, he properly and regularly exe¬ 
cuted the writ. Therefore, it should afford him 
complete protection against liability in this in¬ 


stance. 

The cases of Bradshaw v. Frazier, 113 Iowa 579, 
86 A. S. R. 394, and Andrea v. Thatcher, 24 Wis. 
471, are, in our opinion, distinguishable from the 
case at bar. In the former case, a landlord was 
held liable in damages for the death of a child who 
was evicted along with her family. The child had 
measles, of which the defendant had knowledge, 
and she was put out-of-doors on a cloudy, cold, and 
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windy day, dying a few davs later by reason of the 
exposure. It seems to the plaintiff in error j that 
the Bradshaw case is more analogous in prinfciple 
to the breakage cases than to the case at bar.j In 
any event, the Court took occasion, on Page 397, to 
state that the law will more carefully guard! the 
health of a human being than it will personal prop¬ 
erty. i 

In the latter case {Andrea v. Thatcher), the (deci¬ 
sion of the Court seems to be based upon malic£ on 
the part of the defendants, and not negligence or 
lack of reasonable care, for on Page 477 it (was 

i 

stated: I 

I 

If not himself actuated by malice toward!the 
plaintiff and his family, then certainly the 
officer must have been a willing instrument 
in the hands of the plaintiff in the forcible 
entry action, under the guise of legal proc¬ 
ess, to execute his malicious purposes, which 
was far worse. 

Certainly, there is no evidence in this Record of 

%f 7 

malice on the part of the plaintiff in error or liis 
deputies toward the defendants in error. I 

CONCLUSION 


It is respectfully submitted that the lower Cohrt 
erred both in holding that the first count of the dec¬ 
laration stated a cause of action against this plain¬ 
tiff in error, and in not directing a verdict in bis 
favor. The writ of restitution should fully protect 
him under the circumstances. The rule here is not 
one of duty to use reasonable care. Rather, it is 
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one which results in guarding a dutiful servant of 
the courts, obeying the mandates thereof, against 
suits of defaulting tenants who openly disregard 
their own duties, as well as the rights of their land¬ 
lords and the judgments of the court. 

The judgment of the Municipal Court should be 
reversed, and the cause remanded for such further 
proceedings as would not be inconsistent with the 
opinion of this Honorable Court. 

Respectfully submitted. 


Leslie C. Garnett, 

United States Attorney, 
John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Plaintiff in Error. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA ! 


No. 6346. 


October Term, 1934 


Edgar C. Snyder, Plaintiff in Error, i 

vs. 

Leo J. Hart and Helen V. Hart, Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


STATEMENT OF FACTS. 

In 1933 Leo J. Hart and his wife, Helen, the defendants in 
error in this case, were living at 619 M Street, Northeast, in 
the City of Washington. They were in arrear in the payment 
of rent and on July 31, in Municipal Court Landlord and Ten¬ 
ant Case No. 549,178, a .judgment for the possession of the said 
premises was rendered against them in favor of thcfe N. E. 
Ryon Company, Inc., agent of the landowner. On August 
8, 1933, a writ of restitution was lawfully issued on thi|s judg¬ 
ment. On the following day the Marshal addressed aj notice 
to the defendants in error stating that the writ would Jie exe¬ 
cuted on the morning of August 10. This notice was never 
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seen bv either Mr. or Mrs. Hart and was in the mailbox at 619 
M Street, unopened, when the Marshal and his men arrived to 
execute the writ on August 10 at about 9:45 A. M. There were 
no members of the Hart family at home at this time, Mrs. 
Hart having spent the night of August 9 with relatives in 
another part of the city and Mr. Hart having left the house at 
six o’clock to do some steamfitting work. 

The United (States Government weather reports, admitted in 
evidence without objection at the trial of this case below, will 
describe, in outline at least, the weather conditions that pre¬ 
vailed on the morning of August 10. These reports (R. 18-19) 
show that the dav was slightlv colder than usual for that time 
of year; that there was but one per cent of normal sunshine 
on that date; that it had rained some at eight o’clock in the 
morning; that it was cloudy from 9 A. M. to 2 P. M.; that there 
was a light fog from 9 A. M. to 10 A. M.; that there was rain 
from 1*2:35 P. M. to 2 P. M. and continuously through to 8 
P. M.—a total precipitation of 91/100 of an inch occurring in 
that period. 

This statistical outline was supplemented and made more 
specific by the testimony of eye-witnesses of the eviction. The 
testimony of Henry W. Bradshaw, a retired Government em¬ 
ployee who lived at 621 M Street, was to the effect (R. 16) 
that it was cloudy and looked like rain during the morning in 
question, and that he had his dog out early in the morning, 
and had taker, the doy indoors about nine o'clock because any¬ 
one could seedhat it teas yoiny to rain; that it was misty at 
about ten o’clock when he first noticed that the furniture was 
being put out; that he asked Deputy Marshal Parker to put 
the furniture in his cellar and was told that this could not be 
done unless Bradshaw assumed full responsibility for it; and 
that he could not assume this responsibility. This witness 
further testified on cross-examination that about two-thirds of 
the eviction was completed before it started to drizzle, that the 
rain started as a drizzle and became heavier, and that it 
finally rained real hard; and that if was raining at twelve 
o’clock when he had his luncheon (R. 16). 

Another witness, Mrs. Minnie Halm (R. 17) testified that the 
sun did not shine at ail that morning; that she saw the work- 
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men (lump a cl rawer full of kitchen utensils in the\seat of a 
sofa and that it teas raining at that time; and that tyefore the 
Marshals were through it was raining hard. 

Another witness for the defendants in error testified (R. 
17) that it was cloudy and anyone could see that it going 
to rain when the eviction started , and that about onb-quarter 
of the eviction had taken place when it began to raiijt; that at 
first it rained slowly or lightly; then a “pretty hajrd” rain 
began to fall and there was quite a downpour ivhile j some of 
the goods were being removed (R. 17). J 

On behalf of the Marshal, the plaintiff in error, it \Vas testi¬ 
fied by his deputy, T. R. Parker (R. 1!)), who was in c|harge of 
the removal, that he had been appointed to office on |July 17, 
1933; that the morning of August 10 was clear and, hot and 
that the sun was shining when he left at about 11:15 A. M., 
leaving the workers in charge of Deputy Moore and jtliat the 
sun continued to shine until one o’clock. Deputy Mocire testi¬ 
fied that the weather was clear and hot and that he mbved his 
automobile on two occasions to get it out of the sun (R. 20) 
and that it did not commence to rain until after he had re¬ 
turned to the Marshal’s office. Two other witnesses for the 
Marshal testified that conditions were such at the timj} of the 
eviction that one would expect rain (R. 20). | 

At about half past one o’clock in the afternoon, Mijs. Hart 
learned of the eviction (R. 16) and went to the M Street ad¬ 
dress and found the properly listed in the “Schedule oij* Loss” 
attached to the declaration in a rain-soaked condition! on the 
sidewalk (R. 16). She thereupon sought out a drayjnan to 
remove the goods to a dry place. The goods were removed 
from the sidewalk as promptly as possible under the circum¬ 
stances. Mrs. Hart and her relatives attempted to salvage the 
various rain-soaked articles (R. 16). 

This action was commenced in the court below bv la dec- 

* 

laration in three counts (R. 1) which sought to recover i’or the 
unnecessary damage and destruction done to the property of 
the defendants in error in the execution of the writ of restitu¬ 
tion. The declaration named as defendants, in addition to the 
plaintiff in error, the owners of the property, George A. Les- 
callet and Florence* R. Lescallet, and the X. E. RyoniCom- 
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paiiy, Inc., their rental agent. George A. Lescallet was not 
served with process. Demurrers were sustained on behalf of 
Mrs. Lescallet and X. E. Ryon Company, Inc., and the action 
was subsequently dismissed as to them. The demurrer filed 
by the plaintiff in error was overruled. At a trial held before 
Judge Cobb and a jury, the defendants in error obtained a 
verdict for Two Hundred and Fifty Dollars ($250.00) on the 
first count of the declaration, the other counts having been 
withdrawn from the jury (R. 21). Judgment was entered on 
this verdict (R. 14) and the plaintiff in error filed his petition 
for a writ of error (R. 14). 

QUESTION. 


Although the plaintiff in error filed some thirteen assign¬ 
ments of error in this case, he has now apparently elected to 
abandon all save two. (See brief of plaintiff in error, page 5.) 

The assignments on which he now relies assert that the trial 
court erred in I overruling his demurrer to the declaration in 
this case and that the trial court erred in refusing to direct a 
verdict for the plaintiff in error on the first count of the dec¬ 
laration. 

Reduced to a proposition of law the question presented by 
these assignments is this: 


Does a writ of restitution protect the United States 
Marshal from liability in a private suit for acts per¬ 
formed in the execution of a writ when the Marshal knew, 
or in the exercise of reasonable care should have known, 
that those!acts would inevitably bring about damage and 
destruction to the goods of the evicted tenant! 

This question has been somewhat limited by certain admis¬ 
sions and concessions made by the plaintiff in error on page 
11 of his brief, lie there concedes that a Marshal or his depu¬ 
ties may not break up a tenant’s property with impunity 
while engaged in executing a writ of restitution. He admits 
and even adduces cases to show that where a Marshal, by his 
negligence, causes breakage to the dispossessed tenant’s 
goods, lie is liable in da.mages for such breakage. 


It would seem that these admissions have left this Court 
without an issue to decide; but the plaintiff in errojr has put 
forth a supposed distinction based upon the ground that while 
there is a duty on the part of the Marshal to refrain from 
causing damage, to the tenant’s furniture by breakage, there 
is no duty on his part to refrain from causing damage to the 
tenant’s furniture by subjecting it to immediate rain!. 

i 

i 

ARGUMENT. I 

I 

I 

! 

The position thus asserted by the plaintiff in error is not 
tenable, because: i 

A. The distinction thus sought to be drawn is not feound in 
law. 

B. The facts of the case do not bring the case within the 

rule as claimed by the plaintiff in error. j 

The defendants in error will treat these points separately. 

• | 

A. The Purported Distinction Is Not Sound in taw. 


If the tenant who remains upon the leased property after 
the termination of his lease (as did the tenant in this case 
after the judgment for possession had terminated hcjr right 
of occupancy) has any right of action at all against a Ajlarshal 
for negligent damage to his furniture, it is because h£ has a 
right to expect that his goods will not be unnecessarily or un¬ 
reasonably damaged bv the Marshal in the execution of the 


writ. He must have a legally protected interest which the 


Marshal mav not invade without incurring liability. Granting 
that this legally protected interest does exist, it is immaterial 
in what manner the Marshal invades it. 


If he does so invade it, he must respond in damages^ The 
reason why the Marshal is held liable when he negligently 
causes breakage is that he has performed an act: which reason¬ 
able men would say amounted to an unreasonable or unjneces- 
sarv invasion of the tenant’s legally protected interest, 
namely: That his goods should not unnecessarily be daijnaged 
or destroyed in the execution of the writ. The Marshal has 
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conceded, on pages 10 and 11 of his brief, that if the goods 
were heedlessly broken up and destroyed in this manner, the 
Marshal would be liable. Reasonable men must just as readily 
agree that to commence an eviction, as the record shows this 
eviction was commenced (R. 1(5, R. 17), at a time when anyone 
could see that it was going to rain, and to continue the evic¬ 
tion while a light rain was falling, and to persist in putting 
furniture out when a hard rain was falling, evinces just as 
much a disregard for the rights of the tenant as in the sup¬ 
posed case of negligent (or wilful) breakage. The destruction 
is just as direct, just as immediate, and just as damaging to 
the tenant and his goods. The difference is solelv one of form 
and not one of substance. 

The real question is this: Roes the tenant have such a 

legally protected interest as is claimed in the declaration? 

Granting that the right exists, the jury has found that the 

Marshal invaded il in this case by his careless, reckless and 

wanton conduct. In order to determine whether the tenant’s 

alleged right exists, we must look to the development of the 

law in connection with our Landlord and Tenant proceedings. 

In Beddall vs. Maitland . L. R. 17, Gh. 1). 174, the common law 

development is traced. It is substantially this: In early 

times, upon lawful termination of the tenancy, the landlord 

had the right to enter and to remove the tenant's goods to a 

nearby, safe, and convenient place, provided, however, that he 

do no more harm than was reasonablv necessarv for the 

» * 

purpose. This led to abuses on the part of the landlord. 
American cases imposing liability in situations of this kind, 
of which there are many, may be represented bv Whitney vs. 
Sweet . 22 X. II. 10, in which the landlord, entering in the 
absence of the former tenant whose goods, the Court said, 
were damn ye \ feasant. removed the goods to a place where 
they were not protected from the rain and placed some bed¬ 
ding on a damp floor. The facts showed that: 


“The hardware was rusty, the window curtains and 
bedding were soiled, the beds were damp, and one seemed 
moldy when dry, and the stair carpet was pulled up with¬ 
out taking up the rads.” 
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The Court, in holding the landlord liable to respond in dam¬ 


ages, concluded its opinion thus: 




* 4 There was evidence tending to show that jthe prop¬ 
erty in this case was removed in an improper nlanner; as 
the carpets were torn up without removing the nails, and 
that the goods were deposited in a place not suitable, as 
beds upon the ground * * * If this evidence ^as cred¬ 
ited by the jury, the defendant was a trespassed without 
any legal justification.” 1 

It was to prevent outrages such as this that the forcible 
entry and detainer statutes were enacted. Such a Statute is 
now in force in the District of Columbia (Section 851, D. C. 
Code). These statutes made a forcible entry by the' landlord 
an indictable offense, and required the landlord to sjippeal to 
the law for assistance (Bedelall vs. Maitland, supra). It is 
these statutes that require the resort to court proceedings; 
and it is for the better observance and enforcement!of these 
statutes that Congress has established our summary [proceed¬ 
ings in addition to the less speedy action of ejectmejnt (Sec¬ 
tion 1225, D. C. Code). j 

In Whitney vs. Sweet, supra, the Court, in speaking of the 
landlord’s common law right of entry, said: j 

i 

“The power given by the law is one liable to great 
abuse and therefore must be strictly pursued. A man 
may become a trespasser ah initio not only by rising an 
authority which the law gives him for improper purposes 
or by pushing the exercise of it beyond due limitbut in 
exercising it in an illegal and improper manned to the 
prejudice of another” (citing cases). 

It would he an anomaly to say that the Marshal m 
do with impunity the very acts of oppression and 
which the system under ivhich he operates was designed to 

eliminate. | 

Clearly, the Marshal cannot claim such a protection under 
his writ. In a very early case, the Supreme Court i of the 
United States, in speaking of the duties of a United| States 
Marshal, said: j 

I 

“It is the duty of the Marshal to execute all process 
which may be placed in his hands, but he perforins this 


ay now 
hut rage 
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duty at hik peril and under guidance of law. He must, of 
course, exercise some judgment in its performance. 
Should he fail to obey the exiglt of the writ without a 
legal excuse, or should he, in obeying its letter, violate the 
rights of another, he is liable to the action of the injured 
party” ( Life and Fire Insurance Company of New l ark 
vs. Adams, 9 Peters 573, 603). 


The Marshals have substantially the same rights and duties 

as sheriffs and constables in the States. Tliev are considered 

* 

as mere ministerial officers to execute process ( Levy Court vs. 
Ringgold, I). C. 1831, 5 Peters 481). With this in mind, the 
following language ol' the Supreme Court of the United States 
in South, et aL, vs. The State of Maryland to the use of Pottle, 
18 Howard 103, is apt: 


“It is the undisputed principle of common law that for 
a breach of a public duty an officer is punishable by in¬ 
dictment; but where he acts ministerially and is bound to 
render certain services to individuals for a compensation 
in fees or salary, he is liable for acts of misfeasance or 
'non-feasance to the party who is injured by them.” 
(Italics inserted.) 


and again 


“Actions against the sheriff for a breach of his minis¬ 
terial duties in the execution of process are found in 
almost every book of reports.” 


A general statement supporting the declaration in this case 
is found in 57 Corpus .Juris at page SIS, where it is said: 


“Where a sheriff executes process at such an improper 
time and in such an improper manner as to wilfully 
cause unnecessary injury or hardship, he may be held 
liable therefor.” 


Outstanding among the cases establishing this rule is the 
familiar case of Bradshaw vs. Frazier, 113 Iowa 579, 85 N. W. 
752, 86 A. S. E. 394. In this case, the defendant had obtained 
a writ of possession similar to our writ of restitution. The 
testimony showed that: 



9 


“The day was cloudy, cold and raw, with considerable 
wind. The defendant immediately ordered the constable 
to evict the entire family. Mrs. Brown told 1 him that 
Georgia was too sick to be moved, and asked thkt they be 
permitted to stay on her account.” I 

I 

Notwithstanding the mother’s plea, however, the eviction con¬ 
tinued, and the sick girl, who was then ill of measlesj, suffered 
from exposure and died of pneumonia within a few dhys. For 
having counseled and aided the Marshal in his wrongful con¬ 
duct in carrying out the eviction, the defendant was h|eld liable 
in damages for the girl’s death. j 

The instant case affords a striking parallel to the Bradshaw 
case. The next door neighbor of the defendants in er^or testi¬ 
fied that: “Anyone could see that it was going to rain,” and 
that he offered to permit the Marshal to put the tenant’s goods 
in his basement (R. 16). It was actually raining hard when 
some of the goods were removed (R. 17). Damage, and de¬ 
struction to the tenant’s goods were more than foreseeable; 
damage would inevitably result from their being pi^t out at 
that time. It was the Marshal’s duty, therefore, to a\joid con¬ 
duct resulting in such injury. The Marshal has attempted to 
gainsay the effect of this decision (see Marshal’s bripf, page 
15) by stating that the Iowa Court took occasion to stiate that 
“the law will more carefully guard the health of a human 
being than it will personal property.” This is not strictly 
accurate. The Court first said (113 Iowa 582): j 

“It it conceded that the writ of removal was lawful and, 
on the other hand, it is virtually conceded that there may 
be cases where damages may be recovered for ap abuse 
in the service or execution of the writ. Numerous cases 
may be found in the books where it is held to be an abuse 
of process rendering the officer liable for darpage to 
handle goods in a rough or improper manner, or toj wholly 
or partially destroy them.” (Citing Snydaker vs. $3rosse, 
51 Ill. 357, Murray vs. Mace, 59 X. W. 387, Colley on 
Torts 462), | 

and then went on to conclude that since the right to recover 
for damages to goods was recognized by law, then a minori, 
recovery for injury to health should also be permitted. The 
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Court there had to decide, ratio decidendi, the very point at 
issue in the instant case, and decided it contrary to the stand 
now taken by the Marshal. 

In Andrea vs. Thatcher , 24 Wise. 471, the specific point 
raised by thisi writ of error was again involved, namely: 
Whether the sheriff or the Marshal owes a duty of care 
towards the goods of eviction defendants. An appeal was 
taken from a jury charge which contained, among others, the 
following propositions (page 472): 

“If the defendants or those who assisted them abused 
the authority under which they entered and committed 
acts not warranted by the writ, defendants were tres¬ 
passers from the beginning; that they were bound to 
exercise ordinary care in removing the goods and were 
liable for damages resulting from the want of care; that 
if any of the plaintiff’s goods were lost or stolen while the 
defendants and their assistants were removing them, 
through want of ordinary care on defendants’ part, they 
were liable for such goods; that in determining whether 
the defendants abused the power, the jury might consider 
the manner in which the goods were handled, whether anv 
of them were wilfullv or carelesslv broken or thrown out 
of the window, or thrown into the mud.” (Italics added.) 

The Appellate Court, after considering the defense of the 
sheriff, which was substantially the same as that presented 
here by the Marshal, approved the instruction and affirmed 
the verdict against the sheriff. 

The decision was therefore based on want of reasonable 
care and not solely on malice, as the Marshal seeks to intimate 
on page fifteen of his brief. Suffice it to say, with respect to 
the excerpt from the case there quoted, that the declaration in 
this case was written with a view to conforming with Andrea 
vs. Thatcher, both in pleading and in proof of the landlord's 
malice. 

Cooley , in his work on the Law of Torts, Fourth Edition 
1932, Yol. II, page 532, states that: 


“The officer is liable to answer in damages if he makes 
a levy on household goods by handling them in a rough 
and improper manner and then carries them away ex - 
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posed to- a severe rain; or if he commit a trespass to the 
person or property of the execution defendant while serv¬ 
ing the writ.” (Italics inserted.) j 

In Andrea vs. Thatcher, supra, the liability was predicated in 
part on throwing some of the tenant’s goods into tjhe mud. 
On this topic the Court said (24 Wise. 471, 476): | 

: I 

I 

“The conduct of the officer was grossly reprehensible 
and improper and such as admitted of no excuse or 
justification. The removal of the plaintiff and hi£ family 
of small children from the house was attended bvlcircum- 
stances of great outrage and aggravation. Within one 
hour after the rendition of the judgment in the forcible 
entry action, and with no time or opportunity given to the 
plaintiff to remove his family or to provide for th|eir pro¬ 
tection, he and they were turned into the street in the 
night-time at an inclement season of the year, and his 
furniture, clothing and goods not lost or destroyed, were 
thrown, damaged and broken, out into the mud.” (Italics 
inserted). 

In Murray vs. Mace, 59 X. W. 387, the landlord whs held 
responsible for assisting the Marshal in the commission of a 
wrong while engaged in executing the writ of restitution. Of 
course, tlie liability of the Marshal in such cases is a prerequi¬ 
site to such a suit against the landlord for if the act dbes not 
constitute a legal wrong, it cannot legally be wrong toj assist 
in it. In Murray vs. Mace, one of tlie items for which damage 
was allowed and the allowance approved by the Appellate 
Court was damage caused by placing goods on the groqnd by 
reason whereof they were soiled (page 388). The Court will 
here note that the declaration in the present case alleged and 
the evidence established that it had rained at eight o’clock on 
August 10, 1933; that the ground was damp when the eviction 
of the defendants in error was commenced and that their goods 
were damaged by being placed on the damp sidewalk j(R. 3, 
R. 19). The case of Gaertner rs. lines, 85 X. W. 388,j flatly 
places on the sheriff or constable who executes a writ of resti¬ 
tution the duty of exercising reasonable care towards the ten¬ 
ant’s goods (See Snydaker vs. Brosse, 51 Ill. 357). 

Section 210 (pages 524-526) of the Restatement of the Law 
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of Torts, as adopted and promulgated by the American Law 
Institute in 1934, states in Comment c: 


“Unreasonable conduct on the part of the actor in 
executing itlie order of the Court may be by way of an 
entry made at an unreasonable time or in an unreasonable 
manner, or by way of improper acts after entry, as where 
the actor enters or dispossesses the occupier by use of 
unnecessary force. So, too, it may be unreasonable to dis¬ 
possess the occupier at an unreasonable time, as in cases 
in which the occupier or his family are too ill to be moved 
or their dispossession will otherwise subject them to dan¬ 
ger of serious bodily harm.” (Italics inserted.) 

Section 214, sub-section two, of the Restatement, page 541, is 
most apposite to the present question and it reads as follows: 


“One who enters land in possession of another pursuant 
to any of the privileges stated in Paragraphs 204-211, and 
who in the course of such entrv or while he is on the land 
intentionally does thereon an act which is tortious to the 
possessor or to a member of his immediate family, or 
household, is subject to liability for his entry on the land 
and for any harm caused by him to the land or to the per¬ 
son of the possessor or such other person or to his or their 
chattels thereon.” (Italics inserted.) 


Let us now consider whether this Court has ever treated the 
matter. In Williams vs. The District of Columbia, 22 App. 
D. C. 471, a Deputy Marshal removed goods from a dwelling 
pursuant to a writ of restitution and placed them on the adja¬ 
cent sidewalk. The goods, unclaimed by the owner, remained 
three days upon the sidewalk. The Deputy Marshal was 
charged and convicted in the Police Court of the offense of 
obstructing the sidewalk. The conviction was reversed by this 
Court on the theory that the Marshal had nothing further to 
do with the goods after he had placed them on the sidewalk and 
that the subsequent obstruction was not his default, but that 
of the dispossessed tenant. It is odd that the plaintiff in error 
should include this case in his brief for the Court and stated 
contrary to the position now taken by the Marshal (page 474): 


“But plainly, if the plaintiff in error did nothing more 

than he was commanded bv the law to do and bv the writ 

+ * 



13 


of restitution that had been placed in his hands ffc>r execu¬ 
tion, it cannot be that he was guilty of an unlawful act. 
Of course, a lawf ul act can be done in an unlawfut manner, 
and thereby become an offense, but no illegality in the 
matter of the execution of the writ is here chargeagainst 
the plaintiff in error.” (Italics inserted.) 

It is also apparent that this Court in deciding the 
case subscribed to the view that the Marshal in executing his 
writ of restitution is under the duty of protecting the property 
of the dispossessed tenant from unnecessary, at le^st from 
wanton destruction. The Court there said: j 

i 

i 

“It may be that in proper cases the dictate of humanity 
would require that a reasonable charge and control should 
be assumed by someone over goods in such conditions so 
as to provide against wanton loss or destruction] but no 
such case is presented here.” j 

The Williams case did not definitely hold that the Marshal 
in executing a writ of restitution is under the duty of removing 
the tenant’s goods from the premises. It merely defines the 
limit beyond which the Marshal may not exercise any control 
over them. The brief of the plaintiff in error is basec} on the 



theory that the writ requires the removal of the goods (page 
11). If this is not true, it is destructive of the case put by 
the plaintiff in error; whereas the declaration is so framed as 
to be sustainable whether the writ requires or does not Require 
the Marshal to remove the goods. The same cases that were 
before this Court in the Williams case were considered and 
treated in Township of Union vs. Bayliss, 40 X. J. L. 61, and 
the Court there found: 


“The possession to be given by the officer is a full and 
actual possession and he is armed with all power neces¬ 
sary to this end. He is bound to turn out all persons in 
possession, as well the defendant as other persons not 
party to the record * * * The exigency of the writ entitles 
the plaintiff to be invested with the full, complete and 
peaceful possession of the premises * * *. 

* * * But it was not the duty of the constable as| is in¬ 
sisted by the plaintiff to remove the tenant's good^ from 
the premises before he put the plaintiff in possession 
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* * * The constable had a right to give the tenants an 
opportunity to remove their goods or to remove them him¬ 
self as the agent of the plaintiff, but he was under no legal 
obligation to aid in removing them. The test (as to 
whether the writ is duly executed) is that the plaintiff 
must be so established in his possession by the officer that 
any person entering upon him, se invito , will be indictable 
for a forcible entry.” (Italics inserted.) 


This Court has heretofore indicated that in a case of this 
kind it would sustain an award of damages. In Turner vs. 
Mertz, 55 App. I). C. 178, this Court intimated that had the 
case been so pleaded as to bring it within the principle of sic 
utere tuo nt alien inn non laedas or the authority of Dcpue vs. 
Flat can f 100 Minn. 299, 111 N. W. 1. 8 L. R. A., New Series, 
483, the defendant would have been held liable. A reading 
of the declaration of the instant case will disclose that it was 
especially designed to tit those requirements. The landlord 
had the right to his premises, but that right was qualified by 
his duty to exercise the right so as to cause no unnecessary 
harm to the goods of the tenant. In removing the tenant’s 
goods the Marshal was acting as agent for the landlord (if the 
Court follows Township of Fwon rs. Bagliss , supra ); at least 
he had no greater right than a landlord himself had prior to 
the enactment! of the forcible entrv and detainer statutes. 
Therefore, when he violates the demands of the sic utere tuo 
principle, he is liable. 


The landlord had no right to such immediate and instan¬ 
taneous occupancy of the premises as rendered the destruc¬ 
tion of the tenant's goods necessary or appropriate to the 
proper execution ot the writ. The Marshal had eight more 
days left in which to perform the mandate of the writ. In 
case it rained the full ten days, this, it is submitted, would 
constitute a legal excuse as contemplated in Life and Fire In¬ 
surance Com pang of Ac?/* I orl: vs. Adams , supra. At worst, 
an alias writ would cost the landlord an additional dollar. 
Fhe Marshal should not be permitted to visit destruction on 
several hundred dollars' worth of the goods of the tenants to 
save the landlord tin* expense of one dollar. 
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B. The Facts Do Not Bring This Case Within t^ie Rule 
Claimed by the Plaintiff in Error. 


Although the plaintiff in error admits that thd Marshal 
may be liable for negligent breakage of the tenants ’ jgoods, he 
says that the Marshal is not responsible for damage caused 
by rain coming in contact with the chattels after tlhey have 
been removed. He bases his case on that distinctioni (brief of 
plaintiff in error, page 11). | 


In Przybylski vs. Remus, 207 Ill. App. 106, the Only case 
cited in support of this position, the Intermediate Cjourt did 
state that the officer was not responsible for damage occur¬ 


ring to the goods after their removal from the premises. The 
facts of this case are not available, and it is therefore useless 
as authority. The rule stated does have a proper application 
in such cases as Clark vs. Kellihcr , 107 Mass. 406. i In that 

i 

case, the tenant’s goods were put out and loft uncovered in 
the open air. The tenant’s wife knew of their removal early 
on the day of the eviction, but left them outdoors and uncov¬ 
ered overnight. The rain that damaged the goods felj during 
the night. The Court held that the tenant’s wife had sufficient 
time herself after knowledge of the eviction to find shelter for 
the goods and to prevent the damage by rain. 

The present facts do not present a case for the 
of this rule. The injury done to the goods of the 
in error was incurred in the course of the eviction 
dial eh) thereafter, and before the defendants in en\or had 
actual knowledge of the eviction. Upon hearing tljat the 
goods were upon the street, Mrs. Hart immediately toojc steps 
to remove them to a dry place and to attempt to salvage them. 
The testimonv here showed that when the eviction was!begun 
anyone could see that it was going to rain. Damagle was, 
therefore, imminent and inevitable. It was raining when 
some of the goods were put out. It was raining hard before 
the removal of the furniture was completed (K. l|6-19). 
Clearly as to such goods as were put out during the rajn, the 
Marshal cannot claim that the damage was incurred after 


application 
defendants 
and ini me- 


their removal. The damage was caused by the very act 
moving them at that time and under the conditions then 
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ing, which the jury has found were such as to make reasonable 
men know that goods then placed upon the sidewalk would be 
rain-soaked and destroyed. 

CONCLUSION. 

The writ of error should be dismissed. 

Al. Pitilip Kane, 

i 1331 G Street, X. W., 

Washington, D. C., 

i Attorney for the Defendants in Error. 








